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50201 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect nrK>st 
of which are key^ to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 
Office of the Secretary 
7 CFR Part 13 

Setoffs and Withholdings; Federal 
Claims Collection 

AGENCY: Department of Agriculture 
(USDA). 

action: Final rule. 

suwmary: This final rule amends 7 CFR 
Part 13, the provisions staling the 
conditions under which amounts 
approved by Agricultural Stabilization 
and Conservation county committees for 
disbursement to persons under programs 
administered by the Department of 
Agriculture, or any agency thereof, will 
be withheld or set off against debts of 
such persons owing to any department 
or agency of the United Stales. The 
intent of this rule is to extend the 
regulatory period of time allowed for 
setoff and withholding to ten years. This 
regulation would then allow a period of 
time similar to that allowed by the 
regulations issued under the Federal 
Claims Collection Act of 19(56. as 
amended by the Debt Collection Act of 
1982 (31 U.S.C. 3716). This rule also 
permits all agencies of the United States 
to submit administrative offset requests 
directly to the appropriate Agricultural 
Stabilization and Conservation Service 
State office. This rule adopts, 
unchanged, a proposed rule which was 
published in the Federal Register on July 
13. 1988. at 53 FR 26443. 

EFFECTIVE DATE: December 14.1988. 

FOR FURTHER INFORMATION CONTACT: 
Paula Roney. Claims Specialist, {202J 
382 -^ 85 . 

SUPPLEMENTARY INFORMATION: This 
final rule has been reviewed in 
conformance with Executive Order 
12291 and Departmental Regulation 
1512-1 and has been classified as "not 


major*' because it will not result in: (1) 
An annual effect on the economy of $100 
million or more; (2) a major increase in 
costs and prices for consumers, 
individual industries. Federal, Slate or 
local government agencies, or 
geographic regions; or (3) significant 
adverse effects on competition, 
employment investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This action does not constitute a 
review as to need, currency, clarity, and 
effectiveness of these regulations under 
Departmental Regulation 1512-1. No 
sunset review date has been set for this 
regulation because review is ongoing. 

This action will not increase the 
federal paperwork burden for 
individuals, small businesses, and 
others and will not have a significant 
impact on a substantial number of small 
entities. Therefore this action is exempt 
from the provision of the Regulatory 
Flexibility Act and no Regulatory 
Flexibility Analysis was prepared. 

The titles and numbers of the Federal 
Domestic Assistance Programs to which 
this final rule applies are: Commodity 
Loans and Purchases. ia05t; Cotton 
Production Stabilization. 1(X052; Feed 
Crain Production Stabilization, 10i)55: 
Storage Facilities and Equipment loans, 
10.056; Wheat Production Stabilization, 
10.058; Rice Production Stabilization, 
10.065; Grain Reserve Program, 10X)67; 
as listed in the Catalog of Federal 
Domestic Assistance. 

This action will not have a significant 
impact specifically upon area and 
community development therefore, 
review as established by Executive 
Order No. 12372 (July 14,1982) was not 
used to assure that units of lo^ 
government are informed of this action. 

This action is not expected to have 
any significant impact on the quality of 
the human environment, health and 
safety. Therefore, neither an 
Environmental Assessment nor an 
Environmental Impact Statement is 
needed. 

This final rule makes two changes in 
existing regulations. 

First, the final rule amends 7 CFR Port 
13 to extend the period of time in which 
the Government may exercise its right to 
administrative offset against amounts 
approved by Agricultural Stabilization 
and Conservation county committees for 


disbursement to persons under programs 
administered by the Department of 
Agriculture, or any agency thereof. 

These include amounts disbursed on 
behalf of the Commodity Credit 
Corporation ((XC). 

Currently, regulations provide that 
setoff imder 7 CFR Part 13 against a debt 
owed the Government is barred when 
no suit has been filed and the applicable 
statute of limitation for enforcing 
payment of such a debt expires prior to 
the date the amount becomes payable to 
the debtor. Although the period may 
vary, the statutory period for bringing a 
civil action on a claim is usually six 
years. The Debt Collection Act of 1982 
amended the Federal Claims Collection 
Act of 1966 (31 U.S.C. 3716) (the Act) to 
allow a ten-year period during which a 
federal agency may collect a claim by 
administrative offset under setoff 
regulations. This ten-year period begins 
to run from the date a claim becomes 
due and payable and is not paid. This 
action allows a similar period for 
withholding and setoff under these 
regulations. The Act provides that 
nothing therein shall diminish the 
existing authority of the head of an 
agency to settle, compromise, or close 
claims. CCC has authority under section 
4(k) of the Commodity Credit 
Corporation Charter Act (15 U.S.C. 714) 
to make final and conclusive settlement 
and adjustment of any claims by or 
against it irrespective of the amount at 
issue. CCC is. therefore, not bound by 
the Federal Claims Collection Act. 
However, it is CCC policy that any 
action by CCC to collect a debt by 
administrative offset should be in 
conformity, to the extent feasible, with 
the Federal Claims Collection Standards 
promulgated under the Act. 

This regulation is necessary to protect 
the financial integrity of many federal 
farm programs by ensuring the 
government will be able to collcx:! debts 
incurred by program participants, 
including many with respect to which a 
civil action to enforce would be 
ineffectual, not sufficiently cost effective 
for the Government to pursue, or legally 
barred. 

Second, the final rule amends 7 CFR 
Part 13 to permit all agencies of the 
United States to submit to the 
appropriate Agricultural Stabilization 
and Conservation Service (ASCS) State 
office all requests for administrative 
offset against amounts approved by 
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ASC county committees for 
disbursement to persons under programs 
administered by the Department of 
Agriculture, or any agency thereof. 

Currently most federal agencies are 
required to submit requests for offset 
directly to the Administrator of ASCS. 
This regulation permits such requests to 
be made directly to the appropriate 
ASCS State office. This change will 
streamline the offset process and 
promote better cooperation between 
federal agencies. 

No comments to the proposed rule 
published July 13.1988 were received. 

List of Subjects in 7 CFR Part 13 

Setoffs and withholdings. 

Accordingly, the regulations at 7 CFR 
Part 13 are amended to read as follows: 

PART 13-4AMENDED1 

1. The authority citation is revised to 
read as follows: 

Authority: 15 U.S.C. 714b. 31 U.S.C 3716. 

2. 7 CFR 13.5 is amended by revising 
paragraph (b) to read as follows: 

§ 13.5 Conditions under which setoff or 
withholding shall not be made. 

Setoff or witholding shall not be 
made: 

« • • * * 

(b) If the claim has been outstanding 
for more than ten years, or legal action 
to enforce the debt is barred by an 
applicable statutory period of limitation, 
whichever is later. For purposes of this 
section, a claim is not outstanding until 
the debt underlying the claim became 
due and payable and was not paid. 
***** 

3. 7 CFR 13.6 is amended by revising 
paragraph (c). removing paragraph (d). 
redesignating paragraphs (e) and (f) as 
paragraphs (d) and (e). respectively, and 
adding a new paragraph (e)(5) to read as 
follows: 

§ 13.6 Requests for setoff. 

• * • * • 

(c) All requests for setoff and Notices 
of Levy from agencies of the United 
States other than those set out in 
paragraph (a) of this section shall be 
mailed or delivered to the appropriate 
ASCS State office. 

• * * • « 

(e) * • • 

(5) Each request shall include a 
certification that all requirements of the 
law and the regulations for collection of 
the debt and for requesting offset have 
been complied with. 


Singed at Washington, DC. on November 
28.1988. 

Richard E. Lyng, 

Secretary', 

(FR Doc. 88-28778 Filed 12-13-88; 8:45 ami 
BILLING cooe 3410-OSHWI 


Agricultural Marketing Service 
7 CFR Part 971 

Texas Lettuce; Expenses and 
Assessment Rate 

AGENCY: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

SUMMARY: This final rule regarding 
Texas lettuce will authorize expenses 
and establish an assessment rate under 
Marketing Order 971 for the 1988-89 
fiscal period. Authorization of this 
budget will allow the South Texas 
Lettuce Committee to incur expenses 
reasonable and necessary to administer 
the program. Funds for this program will 
be derived from assessments on 
handlers. 

EFFECTIVE DATE: August 1.1988 through 
July 31.1989. 

FOR FURTHER INFORMATION CONTACT: 

Todd A. Delello. Marketing Order 
Administration Branch. Fruit and 
Vegetable Division, AMS. USDA, P.O. 
Box 96456, Room 2525-S, Washington. 
DC 20090-6456, telephone 202-475-5610. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement No. 144 and Marketing Order 
No. 971 (7 CFR Part 971), both as 
amended, regulating the handling of 
lettuce grown in the Lower Rio Grande 
Valley of South Texas. The marketing 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a *'nonmajor** 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 


entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 10 handlers 
of Texas lettuce under this marketing 
order, and approximately 30 producers. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual gross revenues for the 
last three years of less than $500,000, 
and small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of the handlers and producers 
may be classified as small entities. 

The marketing order requires that the 
assessment rate for a particular fiscal 
year shall apply to all assessable lettuce 
handled from the beginning of such year. 
An annual budget of expenses is 
prepared by the committee and 
submitted to the Department of 
Agriculture for approval. The members 
of the committee are handlers and 
producers of lettuce. They are familiar 
with the committee’s needs and with the 
costs for goods, services and personnel 
in their local area and are thus in a 
position to formulate an appropriate 
budget. The budget was formulated and 
discussed in a public meeting. Thus, all 
directly affected persons have had an 
opportunity to participate and provide 
input. 

The assessment rate recommended by 
the committee is derived by dividing 
anticipated expenses by expected 
shipments of lettuce. Because that rate 
is applied to actual shipments, it must 
be established at a rate which will 
produce sufficient income to pay the 
committee’s expected expenses. A 
recommended budget and rate of 
assessment is usually acted upon by the 
committee before the season starts, and 
expenses are incurred on a continuous 
basis. Therefore, budget and assessment 
rate approval must be expedited so that 
the committee will have funds to pay its 
expenses. 

The South Texas Lettuce Committee 
met on October 11,1988, and 
unanimously recommended a 1988-89 
budget of $34,305. The additional $942 
over last season’s budget of $33,363 will 
cover increases in the items of rent and 
utilities, insurance and bonds, and 
accounting and audit. The committee 
recommended an assessment rate of 
$0.05 per carton, the same as last year. 
This rate, when applied to anticipated 
shipments of 750,000 cartons, will yield 
$37,500 in assessment revenue. The 
surplus income of $3,195 will be added 
to the current program reserve of 
$42,000, resulting in an ending reserve of 
$45,195, an amount within the maximum 
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authorized under the order of three 
years’ expenses- 

While this action will impose some 
additional costs on handlers, the costs 
ace in the form of uniform assessments 
on ail handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs will be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Tlierefore, the 
Administrator of AMS has determined 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 

A proposed rule was published in the 
Federal Register (53 FR 45767, November 
14.1988). TTiat document contained a 
proposal to add § 971.228 to establish 
expenses and an assessment rate for the 
South Texas Lettuce Committee. That 
rule provided that interested persons 
could file comments through November 
25.1988. No comments were received. 

it is found that the specified expenses 
are reasonable and likely to be memred 
and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act 

This action should be expedited 
because the committee needs to have 
sufficient funds to pay its expenses 
which are incurred on a continuous 
basis. In addition, handlers are aware of 
this action which was recommended by 
the committee at a public meeting. 
Therefore, the Secretary also finds that 
good cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). 

List of Subjects in 7 CFR Pari 971 

Marketing agreements and orders. 
Lettuce (Texas). 

For the reasons set forth in the 
preamble. 7 CFR Part 971 is amended as 
follows: 

PART 971—LETTUCE GROWN IN 
LOWER RIO GRANDE VALLEY IN 
SOUTH TEXAS 

1. The authority citation for 7 CFR 
Part 971 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C 601-674. 

2. Section 971.228 is added to read as 
follows: 

Note: This section prescribes the annual 
e xpenses and assessment rate and will not be 
published in the Code of Federal Regulations. 

§ 971.228 Expenses and assessment rate. 

Expenses of $34,305 by the South 
Texas Lettuce Committee are authorized 
and an assessment rate of $0.05 per 
carton of lettuce is established for the 


fiscal period ending July 31,1989. 
Unexpended funds maybe carried over 
as a reserve. 

Dated: December 9.1988. 

William ). Do>'le. 

Associate Deputy Director, Fruit and 
Vegetable Division, 

|FR Doc. 88-28708 Filed 12-13-88; 8:45 am) 
BILUNO cooe 


7 CFR Part 989 

1988-89 Expenses and Assessment 
Rate for Marketing Order 989 Raisins 
Produced From Grapes Grown in 
California 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 

SUMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate under Marketing Order 
No. 989 for the 1988-89 fiscal year 
instituted under the marketing order for 
raisins produced from grapes grown in 
California. Authorization of this budget 
will allow the Raisin Administrative 
Committee (Committee) to incur 
reasonable and necessary expenses to 
administer the marketing order program. 
Funds for the program will be derived 
from assessments on handlers of 
California raisins. 

EFFECTIVE DATE: August 1.1988 through 
July 31.1989. 

FOR FURTHER INFORMATION CONTACT: 

Tom Jacobs. Marketing Specialist 
Marketing Order Administration Branch, 
Room 2526, South Building. F&V, AMS, 
USDA. P.O. Box 96456. Washington. DC 
20090-6456; telephone: (202) 447-5120. 
SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Agreement and Order No. 989 (7 CFR 
Part 989), both as amended, regulating 
the handling of raisins produced from 
grapes grown in California. The 
agreement and order are effective under 
the Agricultural Marketing Agreement 
Act of 1937. as amended (7 U.S.C 601- 
674). hereinafter referred to as the Act. 

This final rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a **non-major” 
rule under criteria contained herein. 

Pursuant to requirements set forth in 
the Re^lalory Flexibility Act fRFA), the 
Administrator of the Agricultural 
Marketing Service has considered the 
economic impact of this action on small 
entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 


that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are an estimated 23 handlers of 
California raisins subject to regulation 
under this marketing order, and 
approximately 5.000 producers of 
California raisins. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.2) as those having annua) gross 
revenues for the last three years of less 
than $500,000, and small agricultural 
service firms arc defined as those whose 
gross annual receipts are less than 
$3,500,000. The majority of handlers and 
producers of raisins may be classified as 
small entities. 

The marketing order requires that the 
assessment rate for a particular 
marketing year shall apply to all 
assessable raisins handled from the 
beginning of such year. An annual 
budget of expenses is prepared by the 
Committee and submitted to the U.S. 
Department of Agriculture (Department) 
for approval. The members of the 
Committee are handlers and producers 
of regulated raisins. They arc familiar 
with the Committee’s needs and with 
the costs for goods, services, and 
personnel in their local area, and are 
thus in a position to formulate an 
appropriate budget. The budget is 
formulated and ^scussed in public 
meetings, so that all directly affected 
persons have an opportunity to 
participate and provide input. 

The assessment rate recommended by 
the Committee is derived by dividing 
anticipated expenses by expected 
shipments of assessable raisins. That 
rate is applied to actual shipments to 
produce sufficient income to pay the 
Committee's expected expenses. The 
budget of expenses and rate of 
assessment are usually recommended 
by the Committee shortly after the 
season starts. Expenses are incurred on 
a continuous basis; therefore, the budget 
of annual expenses and assessment rate 
approval roust be expedited so (hat the 
Committee will have funds to meet its 
obligations. 

While this action will impose some 
additional costs on handlers of 
California raisins, including small 
entities, the costs are in the form of 
uniform assessments on all handlers. 
Any costs to handlers are expected to 
be more than offset by benefits derived 
from the operation of the marketing 










50204 Federal Register / Vol. 53. No. 240 / Wednesday. December 14. 1988 / Rules and Regulations 


order. Therefore, the Administrator of 
the Agricultural Marketing Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 

A proposed rule detailing the 
recommended budget and assessment 
rate was published in the Federal 
Register on November 8.1988 (53 FR 
45100). In the proposed rule, interested 
persons were invited to submit written 
comments until November 18,1988. No 
comments were received on this action. 

After review, it is found that the 
specified expenses are reasonable and 
likely to be incurred and that such 
expenses and the specified assessment 
rate to cover such expenses will tend to 
effectuate the declared policy of the Act. 

Because the Committee needs to have 
sufficient funds to pay its expenses, 
which are incurred on a continuous 
basis throughout the year, this action 
should be expedited. In addition, 
handlers are aware of this action which 
was recommended by the Committee at 
a public meeting. Therefore, the 
Secretary has also found that good 
cause exists for not postponing the 
effective date of this action until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). Therefore, this action will 
become effective upon publication in the 
Federal Register, and will apply to the 
entire 1988-89 marketing year. 

List of subjects in 7 CFR Part 989 

Marketing Agreement and Order, 
California, Raisins. 

For the reasons set forth in the 
preamble, 7 CFR Part 989 is amended as 
follows: 

PART 989—RAISINS PRODUCED 
FROM GRAPES GROWN IN 
CALIFORNIA 

1. The authority citation for 7 CFR 
Part 989 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. as 
amended; 7 U.S.C. 601-674. 

2. Section 989.339 is added to read as 
follows: 

Note: This Section will not appear in the 
Code of Federal Regulations. 

§ 989.339 Expenses and assessment rate. 

Expenses of $435,000 by the Raisin 
Administrative Committee are 
authorized, and an assessment rate 
payable by each handler in accordance 
with § 989.80 of $1.50 per ton of 
assessable raisins is established for the 
crop year ending July 31,1989. Any 
unexpended funds from that crop year 
shall be credited or refunded to the 
handler from whom collected. 


Dated: December 9.1988. 

William |. Doyle. 

Associate Deputy Director, Fruit and 
Vegetable Division. 

(FR Doc. 88-28710 Filed 12-13-88; 8:45 am] 

BILUNO CODE 341(M}2-M 


Commodity Credit Corporation 
7 CFR Part 1408 

Setoff, Withholding and Stop Payment 
Policies 

agency: Commodity Credit Corporation 
(CCC), USDA. 
action: Final rule. 

summary: This final rule amends 7 CFR 
Part 1408, which sets forth the policies of 
Commodity Credit Corporation (CCC) 
regarding the setoff of debts owing to 
CCC or other government agencies 
against amounts payable by CCC. The 
intent of this rule is to extend the 
regulatory period of time allowed for 
setoff and withholding to ten years. This 
regulation would then allow a period of 
time similar to that allowed by 
regulations issued under the Federal 
Claims Collection Act of 1966, as 
amended by the Debt Collection Act of 
1982 (31 U.S.C. 3716). This rule adopts a 
proposed rule which was published in 
the Federal Register on )uly 11.1988, at 
53 FR 26081. 

EFFECTIVE DATE: December 14,1988. 

FOR FURTHER INFORMATION CONTACT: 

Paula Roney, Claims Specialist, (202) 
382-0185. 

SUPPLEMENTARY INFORMATION: This rule 
has been reviewed in conformance with 
Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been classified as “not major” because 
it will not result in: (1) An annual effect 
on the economy of $100 million or more; 
(2) 8 major increase in costs and prices 
for consumers, individual industries, 
federal. State or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This action does not constitute a 
review as to need, currency, clarity, and 
effectiveness of these regulations under 
Departmental Regulation 1512-1. No 
sunset review date has been set for this 
regulation because review is ongoing. 

This action will not increase the 
federal paperwork burden for 
individuals, small businesses, and 
others and will not have a significant 


impact on a substantial number of small 
entities. Furthermore, CCC is not 
required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking for this action. 
Therefore this action is exempt from the 
provision of the Regulatory Flexibility 
Act and no Regulatory Flexibility 
Analysis was prepared. 

This action will not have a significant 
impact specifically upon area and 
community development; therefore, 
review as established by Executive 
Order 12372 (July 14,1982) was not used 
to assure that units of local government 
are informed of this action. 

This regulation amends 7 CFR Part 
1408 to extend the period of time CCC 
may exercise its regulatory right to 
administrative offset against amounts 
otherwise payable. 

Currently, regulations provide that 
setoff under 7 CFR Part 1408 against a 
debt owed the Government is barred 
when no suit has been filed and the 
applicable statute of limitation for 
enforcing payment of such a debt 
expires prior to the date the amount 
becomes payable to the debtor, except 
for certain debts due to an overcharge or 
loss or damage by a carrier. The 
statutory period for bringing a civil 
action on a claim is six years. 

The Debt Collection Act of 1982 
amended the Federal Claims Collection 
Act of 1966 (31 U.S.C. 3716) to provide a 
ten-year period of limitation on a federal 
agency to collect a claim by 
administrative offset. This ten-year 
period begins to run from the date the 
claim becomes outstanding. The Federal 
Claims Collection Act of 1966 and the 
Federal Claims Collection Standards (4 
CFR Parts 101 through 105) promulgated 
thereunder by the Comptroller General 
and the Attorney General provide 
standards for the administrative 
collection of claims by the United 
States. The Act also provides that 
nothing therein shall diminish the 
existing authority of the head of an 
agency to settle, compromi.se, or close 
claims. CCC has authority under section 
4(k) of the Commodity Credit 
Corporation Charter Act (15 U.S.C. 714) 
to make final and conclusive settlement 
and adjustment of any claims by or 
against it irrespective of the amount at 
issue. CCC is, therefore, not bound by 
the Federal Claims Collection Act. 
However, it is CCC policy that any 
action by CCC to collect a debt by 
administrative offset should agree, to 
the extent feasible, with the Federal 
Claims Collection Standards. 

This regulation is necessary to protect 
the financial integrity of many federal 
agricultural programs by ensuring the 
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Government will be able to collect debts 
owed to it, including many on which a 
civil action to enforce would be 
ineffectual, not sufficiently cost effective 
for the Government to pursue, or legally 
barred. 

Two comments were received from 
farm organizations in response to the 
proposed rule published in the Federal 
Register on July 11.1988 (53 FR 26081). 
Both comments expressed confusion on 
the scope of the proposed amendment 
due to an apparent contradiction 
between the introduction and the 
amendment itself on whether 7 CFR Part 
1408 applies to debts owed to all 
government agencies or only to debts 
owed to CCC. No change was made in 
the final rule because it has been 
determined that when 7 CFR Part 1408 is 
read in its entirety it is clear that the 
regulation applies to debts due all 
federal agencies. 

In addition, both comments conveyed 
concern regarding the possible 
detrimental effect on farmers if disaster 
payments are offset. This amendment 
does not change CCC’s longstanding 
policy on setoff of debts due federal 
agencies against amounts payable by 
CCC. it merely extends the period of 
time allowed for setoff to ten years. The 
amendment will have no effect on 
whether or not disaster payments are 
offset. 

List of Subjects in 7 CFR Part 1408 

Setoff, Withholding and stop payment 
policies of Commodity Credit 
Corporation. 

Accordingly the regulations at 7 CFR 
Part 1408 are amended as follows: 

PART 1408—[AMENDED] 

1. The authority citation is revised to 
read as follows: 

Authority: 15 U.S.C. 714b. 

2. 7 CFR 1408.4 is amended by revising 
paragraph (b)(3) to read as follows: 

§1408.4 Setoff. 

***** 

(b) * — 

(3) The claim has not been 
outstanding for more than ten years or 
legal action to enforce the debt has not 
been barred by an applicable period of 
limitation, whichever is later. For 
purposes of this section, a claim is not 
outstanding until the debt underlying the 
claim became due and payable and was 
not paid. 


3. 7 CFR 1408.11 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1408.11 Conditions under which setoff, 
withholding, or stop payment actions wiit 
not be taken. 

***** 

(a) If the claim has been outstanding 
for more than ten years or legal action to 
enforce the debt due CCC is barred by 
an applicable period of limitation, 
whichever is later. For purposes of this 
section, a claim is not outstanding until 
the debt underlying the claim became 
due and payable and was not paid. 
***** 

Signed at Washington, DC. on December 9. 
1988. 

Vem Neppl, 

Aciing Executive Vice President, Commodity 
Credit Corporation. 

(FR Doc. 08-28777 Filed 12-13-88; 8:45 am] 
BILLING CODE 3410-0&-M 


Food Safety and Inspection Service 

9 CFR Part 318 

[Docket No. 8(M)S4F-E-3] 

Production of Dry Cured or Country 
Ham Not Using Prescribed Methods To 
Destroy Trichinae 

AGENCY: Food Safety and Inspection 
Service. USDA. 

action: Partial waiver of final rule— 
extension. 


summary: On December 31,1987, the 
Food Safety and Inspection Service 
(FSIS) published a notice announcing its 
intent to permit producers of dry cured 
or country ham not using the prescribed 
methods for destroying trichinae in pork 
to continue to use nonconforming 
methods until December 31.1988. This 
waiver was provided to protect 
consumers and to permit dry cured or 
country ham producers to continue 
production while research concerning 
the effectiveness of current processing 
techniques was undertaken. Due to 
unavoidable delays in conducting the 
research, FSIS is extending that waiver 
until the rulemaking procedures on this 
matter are completed next year. 
EFFECTIVE DATE: December 14.1988. 

FOR FURTHER INFORMATION CONTACT: 

Bill Dennis, Director, Processed Products 
Inspection Division. Technical Services, 
Food Safety and Inspection Service. U.S. 
Department of Agriculture, Washington, 
DC 20250, (202) 447-3840. 
SUPPLEMENTARY INFORMATION: 

Background 

Prior to August 6,1985, 

§ 318.10(c)(3)(iv) of the Federal meat 
inspection regulations (9 CFR 
318.10(c)(3)(iv)) provided two methods 


of destroying any possible live trichinae 
while processing dry salt cured hams, 
one of which may be used to 
manufacture country hams. These two 
methods have been in use for over 50 
years. On February 7.1985 (50 FR 5226), 
FSIS published a final rule, effective 
August 6,1985, prescribing a third 
method for destroying live trichinae in 
dry salt cured hams and which could 
also be used for country hams. With the 
development and publication of the 
third method, FSIS believed it had 
addressed all dry curing methods 
currently in use. However, FSIS learned 
that many country ham producers use 
methods which still do not meet the 
requirements of any of the three 
prescribed methods. These procedures 
involve the use of ambient temperatures 
that may not meet the time/temperature 
requirements; involve a curing process 
that does not include a mid-cure re¬ 
exposure of the ham to salt (overhaul); 
or involve the washing of the ham 
before the required curing time is 
completed. For several years, the 
Agency has permitted the use of 
nonconforming processing methods 
since they were traditional, decades-old 
methods believed to be effective in 
destroying trichinae. In addition, the 
Department has not received any 
reports of trichinosis occurring from 
ingestion of any dry cured or country 
hams. 

Because of the inability of certain 
producers to meet the August 6.1985, 
effective date and since there were no 
reported cases of trichinosis from 
products not treated under the three 
prescribed methods. FSIS published a 
notice on June 18,1985 (50 FR 25202), 
allowing producers of dry cured or 
country ham not using the prescribed 
methods to continue production until 
December 31,1986, unde»^ the following 
conditions: 

1. Any dry cured or country hams ii* 
processing prior to August 6.1985, 
would be controlled under the previous 
two methods. 

2. Dry cured ham producers using 
processing techniques not covered by 
the prescribed methods had to submit a 
description of their processes to FSIS by 
August 6,1985. The description had to 
contain the following information: 

a. The average and maximum ham 
weight; 

b. The cure and the smoking times and 
temperatures and. if used, heating times 
and temperatures; 

c. The amount of salt used and its 
application and. if applicable, how 
reapplied and/or replenished; 

d. If and when hams are washed. 
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Dr>' cured and country ham producers 
were permitted to continue using their 
current processes until December 31. 
1986. unless: 

1. Upon initial review of the process, 
the Administrator determined that the 
method was not likely to prove effective; 
or 

2. Data became available to 
substantiate ineffectiveness of the 
method. 

In the notice. FSIS stated that research 
w'ould be conducted between that time 
and December 31,1988, to find one or 
more additional processing methods. 

On January 2,1987, FSIS published an 
extension of the waiver until December 

31.1987. The Agency stated that 
research was still under way due to 
unavoidable delays. Initially, a 
considerable amount of time had been 
consumed in developing a fully 
satisfactory protocol. Secondly, there 
had been problems in assembling 
experimental equipment. Thirdly, the 
experimenters experienced unexpected 
difficulties in conducting the 
experiment. Fourthly, there had been 
some difficulties with the interpretation 
and analysis of the test data. As a 
result, the experimenters did not submit 
a final report to the Agency until 
November 9.1987. 

On December 31,1987, FSIS published 
an extension of the waiver for one year 
until December 31.1988. The Agency 
stated that the experimental data from 
the research were complex, and were 
more indicative than conclusory. 

I lowever. because of the importance of 
the indications for consumer health, 
using the experimental data coupled 
with other known data, the Agency 
decided a proposed rule could be 
developed and published by December 

31.1988. 

The Agency has found that the 1-year 
extension on the waiver to December 31, 
1988. was insufficient for accurate 
interpretation and analysis of the 
research data to be completed. 

However, the interpretation and 
analysis of the research data is now 
completed, and a proposed rule should 
be published in the early part of 1989, 
and further rulemaking procedures will 
be conducted in a timely fashion. 

Because it is impossible to accurately 
estimate the time to complete the 
rulemaking, the Administrator is 
extending the waiver until next year. 

Done at Washington. DC. on December 9. 
1988. 

Lester M. Crawford, 

Administrator Food Safety and Inspection 
Service, 

IFR Doc. 88-28715 Filed 12-13-88: 8:45 am] 

BILLING CODE 3410-OM>M 


DEPARTMENT OF COMMERCE 

Economic Development 
Administration 

13 CFR Part 302 
lOocket No. 60219-7169] 

Designation of Areas; Designation of 
Public Works Impact Program Areas 

agency: Economic Development 
Administration (EDA), Commerce. 
action: Affirmation of interim rule. 

summary: This rule adopts as final the 
Economic Development 
Administration’s (EDA) interim 
regulations at 13 CFR 302.7- 
*'Designation of public works impact 
program areas.” This rule provides that 
under EDA’s authorizing statute. Public 
Works Impact Program (PWIP) projects 
need not meet OEDP requirements. In 
addition, this amendment provides that 
in order to be designated under this 
Section, sufficient data establishing 
eligibility for designation must be 
available and must be specific to the 
area proposed for designation. 

EFFECTIVE DATE: July 3, 1986. 

FOR FURTHER INFORMATION CONTACT: 
James F. Marten. Deputy Chief Counsel, 
Economic Development Administration. 
U.S. Department of Commerce, Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues, 
NW.. Room 7001, Washington, DC, (202) 
377-5441. 

SUPPLEMENTARY INFORMATION: EDA 

published an interim rule concerning 
designation of public works impact 
programs on July 3,1986 (51 FR 24302), 
and allowed interested persons 60 days 
to comment. No comments were 
received. EDA is adopting as a final 
rule, 13 CFR Part 302, “Designation of 
Areas” § 302.7, “Designation of public 
works impact program areas.” 

Under Executive Order 12291 the 
Department must judge whether a 
regulation is “major” within the meaning 
of Section 1 of the Order and therefore 
subject to the requirement that a 
Regulatory Impact analysis be prepared. 
This regulation is not likely to result in 
an annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, individual 
industries. Federal. State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Accordingly, neither a preliminary' nor 
final Regulatory Impact analysis has to 
be or will be prepared. 

This rule exempt from all 
requirements of 5 U.S.C. 553 including 
notice and opportunity to comment and 
delayed effective date because it relates 
to public property, loans, grants, benefit 
and contracts. 

No other law requires that notice and 
opportunity for comment be given for 
the rule. 

Accordingly, the Department’s 
General Counsel has determined and so 
certified to the Office of Management 
and Budget, that dispensing with notice 
and opportunity for comment is 
consistent with the Administrative 
Procedure Act (APA) and all other 
relevant laws. 

Since notice and an opportunity for 
comment are not required to be given for 
this rule under section 553 of the APA (5 
U.S.C. 553) or any other law, and 
sections 603(a) and 604(a) of the 
Regulatory Flexibility Act (5 U.S.C. 
603(a). (604(a)), no initial or final 
Regulatory Flexibility Analysis has been 
or will be prepared. 

This rules does not contain a 
collection of information for purposes of 
the Paperwork Reduction Act (Ptib. L. 
96-511). 

List of Subjects in 13 CFR Part 302 
Community development. 

Under authority of section 701, Pub. L. 
89-136, 79 Stat. 570 (42 U.S.C. 3211); Sec. 
1-105, Department of Commerce 
Organization Order 10-4, as amended 
(40 FR 56702 as amended), the interim 
regulation amending 13 CFR Part 302 
which was published July 3,1986 (51 FR 
24302) is adopted as final without 
changes. 

Date: November 30,1988. 

Stanley M. McGeehan. 

Deputy Assistant Secretary for Economic 
Development 

|FR Doc. 88-28693 Filed 12-13-88: 8:45 am] 
BILLING CODE 3510-24-M 

13 CFR Part 302 

[Docket No. 80991-6191] 

Area Designation; Special Impact 
Areas 

AGENCY: Economic Development 
Administration (EDA), Commerce. 
ACTION: Interim rule with request for 
comments. 

summary: This amendment to EDA’s 
rule at 13 CFR 302.8(a)(3) regarding 
designation of special impact areas 
removes reference to average 
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unemployment rates based upon the 
calendar year. Only the most recent 12- 
month annual average unemployment 
rates will now be used as a qualifier for 
designation as a Special Impact Area 
(SIA). This change is needed in order to 
assure that those receiving EDA 
designations do so on the basis of the 
most current unemployment date. 

DATES: Effective date December 14. 

1988. Comments must be received by 
February 13,1988. 

ADDRESS: Send comments to Joseph M. 
Levine, Chief Counsel. Economic 
Development Administration, U.S. 
Department of Commerce, Herbert C. 
Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues 
NW., Room 7001, Washington. DC 20230, 
FOR FURTHER INFORMATION CONTACT: 
James F. Marten, Deputy Chief Counsel, 
Economic Development Administration, 
U.S. Department of Commerce, Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues 
NW., Room 7001, Washington, DC 20230, 
(202) 377-5441. 

SUPPLEMENTARY INFORMATION: This rule 
would amend the EDA regulation setting 
forth standards for the designation of 
redevelopment areas under the Public 
Works and Economic Development Act. 
EDA is deleting its 12-month annual 
average unemployment rate based upon 
the calendar year, for SIA designation. 
Under the current calendar year 
qualifier, it would be possible that an 
area’s qualifying calendar year 1987 
average rate could be used in support of 
its SIA designation as late as February 

1989, regardless of a subsequently 
available, non-qualifying 12-month (non¬ 
calendar) rate. This could happen since 
1988 calendar year average rates for 
areas will not be computed by state 
employment security agencies until 
February 1989, and EDA will not receive 
such data until March 1989. This change 
is needed in order to assure that those 
receiving EDA designations do so on the 
basis of the most current unemployment 
data. Applicants will no longer qualify 
under earlier higher unemployment rates 
when employment subsequently 
improves. EDA’s mission is to help in 
areas of high unemployment. This 
change means that EDA will not 
designate areas no longer in need of 
EDA’s assistance. 

Under Executive Order 12291 the 
Department must judge whether a 
regulation is “major” within the meaning 
of section 1 of the order and therefore 
subject to the requirement that a 
Regulatory Impact Analysis be 
prepared. This regulation is not major 
because it is not likely to result in an 
annual effect on the economy of $100 


million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investments, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Accordingly, neither a preliminary nor 
final Regulatory Impact Analysis has to 
be or will be prepared. 

This rule is exempt from all 
requirements of 5 U.S.C. 553 including 
notice and opportunity to comment and 
delayed effective date, because it relates 
to public property, loans, grants, 
benefits and contracts. 

No other law requires that notice and 
opportunity for comment be given for 
this rule. 

Accordingly, the Department’s 
General Counsel has determined and so 
certified to the Office of Management 
and Budget that dispensing with notice 
and opportunity for comment is 
consistent with the Administrative 
Procedure Act (APA) and all other 
relevant laws. 

However, because the Department is 
interested in receiving comments from 
those who benefit from the amendment, 
this rule is being issued as interim final. 
Public comments on the interim rule are 
invited and should be sent to the 
address listed in the ’^address'* section 
above. 

Since a notice and an opportunity for 
comment are not required for this rule 
under section 553 of the APA (5 U.S.C. 
553) or any other law, under sections 
603(a) and 604(a) of the Regulatory 
Flexibility Act (5 U.S.C. 603(a). 604(a)). 
no initial or final Regulatory Flexibility 
Analysis has to be or will be prepared. 

This rule does not contain a collection 
of information for purposes of the 
Paperwork Reduction Act (Pub. L. 98- 
511). 

This rule does not contain policies 
with Federalism implications sufficient 
to warrant preparation of a Federalism 
Assessment under Executive Order 
12612. 

List of Subjects in 13 CFR Part 302 

Community development. 

For the reasons set out in the 
preamble. Title 13, Chapter III, Part 302 
is amended as set forth below: 

PART 302—DESIGNATION OF AREAS 

1. The authority citation for Part 302 
continues to read as follows: 

Authority: Sec. 701 Pub. L 89-136; 79 Slat, 
570 (42 U.S.C 3211); Sec. 1-105, Department 


of Commerce Organization Order 10-^, as 
amended (40 FR 5670, as amended). 

2. Section 302.8 is amended by 
revising paragraph (a)(3) to read as 
follows: 

§ 302.8 Designation of special impact 
areas. 

***** 

(a) * ♦ * 

(3) An area of substantial 
unemployment, meaning one which (i) 
experienced an average unemployment 
rate at least 50 percent higher than the 
U.S. average unemployment rate for the 
most recent 12-month period for which 
data are available, or (ii) is currently 
experiencing an unemployment rate at 
least 100 percent higher than the U.S. 
average unemployment rate. 
***** 

Date: November 14.1988. 

Orson G. Swindle III, 

Assistant Secretary for Economic 
Development. 

|FR Doc. 88-28692 Filed 12-13-88; 8:45 am] 
BILLING CODE 3S10-24-M 


13 CFR Part 309 

[Docket No. 51207-71791 

General Requirements for Financial 
Assistance; Unfair Competition 
Prohibitions 

AGENCY: Economic Development 
Administration (EDA), Commerce. 
action: Final rule. 

SUMMARY: This rule adopts as final the 
Economic Development 
Administration’s (EDA) interim 
regulations at 13 CFR 309.2—“Unfair 
Competition.” This rule provides that 
under certain circumstances. EDA must 
conduct a study (verification and 
evaluation) of the capacity and demand 
for particular goods, materials, 
commodities, services or facilities, 
based upon specified information 
submitted by the applicant for financial 
assistance under PWEDA. EDA’s 
verification and analysis is referred to 
as a “702 Study.” These amendments 
revise the conditions under which EDA 
must conduct a “702 Study.” 

EFFECTIVE DATE: May 2, 1986. 

FOR FURTHER INFORMATION CONTACT: 
James F. Marten, Deputy Chief Counsel, 
Economic Development Administration, 
U.S. Department of Commerce. Herbert 
C. Hoover Building, 14th Street between 
Pennsylvania and Constitution Avenues. 
NW., Room 7001, Washington, DC 20230. 
(202) 377-5441. 
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SUPPLEMENTARY INFORMATION: EDA 

published an interim rule concerning 
unfair competition prohibitions on May 
2.1986. (51 FR 16292), and allowed 
interested persons 60 days to comment. 
No comments were received, EDA is 
adopting as a final rule, 13 CFR Part 309, 
**Ceneral Requirements for Financial 
Assistance” § 309.2, ''Unfair 
Competition Prohibitions*'. 

Under Executive Order 12291 the 
Department must judge whether a 
regulation is ''major” within the meaning 
of section 1 of the Order and therefore 
subject to the requirement that a 
Regulatory Impact Analysis be 
prepared. This regulation is not major 
because it is not likely to result in an 
annual effect on the economy of $100 
million or more; a major increase in 
costs or prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or significant adverse effects on 
competition, employment, investment, 
productivity, irmovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Accordingly, neither a preliminary nor 
final Regulatory Impact Analysis has to 
be or will be prepared. 

This final rule is exempt from all 
requirements of 5 U.S.C. 553 including 
notice and opportunity to comment and 
delayed effective date because it relates 
to public property, loans, grants, 
benefits and contracts. 

No other law requires that notice and 
opportunity for comment be given for 
the rule. 

Accordingly, the Department's 
General Counsel has determined and so 
certified to the Office of Management 
and Budget, that dispensing with notice 
and opportunity for comment is 
consistent with the Administrative 
Ih-ocedure Act (APA) and ail other 
relevant laws. 

Since notice and an opportunity for 
comment are not required to be given for 
this rule under section 553 of the APA (5 
U.S.C. 553) or any other law, under 
sections 603(a) and 604(a) of the 
Regulatory Flexibility Act (5 U.S.C. 
G03(a). 604(a), no initial or final 
Regulatory Flexibility Analysis has been 
or will be prepared. 

This rule does not contain a collection 
of information for purposes of the 
Paperwork Reduction Act (Pub. L. 96- 
511). 

List of Subjects in 13 CFR Part 309 

Community development. Grant 
programs—community development. 
I.oan programs—community 
development. Penalties. 


Under authority of section 701, Pub. L 
89-136, 79 Stat. 570 (42 U.S.C. 3211); 1- 
105, Department of Commerce 
Organization Order 10-4, as amended 
(40 FR 56702 as amended), the interim 
regulation amending 13 CFR Part 309 
which was published May 2,1986 (51 FR 
16292) is adopted as final without 
changes. 

Date: November 30,1988. 

Stanley M. McGeehan, 

Deputy Assistant Secretary for Economic 
Development 

(FR Doc. 88-28894 Filed 12-13-88; 8:45 am] 
BILUNG CODE 3610-24-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

14 CFR Parts 47 and 91 

Aircraft Operation Outside U.S. 
Pending Receipt of Registration 
Certificate, Unauthorized by FAA; 

Legal Opinion 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of legal opinion. 

summary: The Federal Aviation 
Administration Aircraft Registration 
Branch (Registry) has received many 
inquiries and comments from the public 
concerning the authority to operate an 
aircraft outside the territory of the 
United States before issuance by the 
Registry of a certificate of registration. 
This notice confirms to the aviation 
community the legal opinion of the FAA 
that operation of an aircraft outside the 
United States pending receipt of a 
certificate of registration is not 
authorized by the Federal Aviation Act 
or its implementing regulations. 

FOR FURTHER INFORMATION CONTACT: 
Irene E. Howie, Assistant Chief Counsel, 
International Affairs and Legal Policy 
(AGC-7). Federal Aviation 
Administration. 800 Independence 
Avenue, SW., Washington. DC 20591; 
Telephone (202) 267-3515. 
SUPPLEMENTARY INFORMATION: Section 
501 (a) of the Federal Aviation Act of 
1958 (49 U.S.C. 1401(a)) (Act) requires 
registration as a condition to the 
operation of any applicable aircraft. 
That section further authorizes the 
Administrator, by regulation, to permit 
the operation of such aircraft without 
registration for a reasonable time after 
the transfer of ownership. The Federal 
Aviation Regulations (FARs) dealing 
with aircraft registration are found at 14 
CFR Part 47. Section 47.31(b), which 
outlines the procedures for operation of 
the aircraft prior to its receipt of the 


certificate of registration, authorizes 
operation if the applicant carries the 
second duplicate copy ("pink slip”) of 
the Aircraft Registration Application 
(AC Form 8050-1), in the aircraft. 
Operation with the pink slip is described 
in the regulation as temporary authority 
to operate without registration (14 CFR 
47.31(b)). 

Section 47.31(b) was adopted by the 
FAA in 1964 (29 FR 6485; May 19.1964). 
The regulation required an individual 
who had applied for a certificate of 
registration to carry the duplicate copy 
of the application in the aircraft during 
aircraft operations. The regulation 
stated that the duplicate copy serves as 
"temporary authorization” to operate 
the aircraft for not more than 30 days 
after transmission of an application for 
a certificate of registration to the 
Registry. Based on comments received 
in response to the FAA's proposed 
rulemaking (Draft Release No. 61-25) (26 
FR 10698; November 15.1961), the FAA 
provided that the 30-day period for 
temporary authorization to operate an 
aircraft, under the authority of the 
duplicate copy of an application, could 
be extended for such additional time as 
the applicant may need to begin 
carrying the temporary or regular 
certificate of registration in the aircraft. 
The FAA noted that this extension 
* * alleviates situations in which, for 
example, an aircraft is abroad and it is 
physically impossible to comply with 
the 'carrying' requirement within the 30- 
day period.” 

In 1966, the FAA amended certain 
sections of Part 47 to implement 
amendments to the Federal Aviation Act 
of 1958 and to include revised form 
numbers related to aircraft registration 
that resulted from the new computer 
processing capability of the Registry (31 
FR 4494; March 17.1966). In the 
preamble of the revision, the FAA 
reaffirmed that " * * * an applicant 
would carry a duplicate copy of the 
Application for Aircraft Registration as 
temporary operating authority that is 
valid for no more than 30 days.” The 
FAA provided for issuance of a letter of 
extension, serving as continuing 
authority to operate an aircraft, if the 
Registry could not issue the Certificate 
of Aircraft Registration within the 30- 
day period. 

The FAA amended § 47.31(b) in 1968 
to read as it does today (33 FR 11; 
January 3,1968). The amendment 
extended the 30-day period during 
which aircraft operations were 
permitted under the authority of the pink 
slip to 90 days. Thus, an aircraft could 
be operated for 90 days before receipt of 
the Certificate of Registration, if the pink 
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slip, which evidenced submission of an 
application for registration and resulted 
in temporary authorization to operate, 
was carried in the aircraft At the same 
time, the FAA added the phrase 
"without registration" to § 47.31(b). The 
preamble noted that § 47.31(b) was 
"clarified to reflect the fact that the 
temporary authority to operate an 
aircraft only authorizes operation 
‘without registration* " under section 
501(a) of the Act; it does not constitute 
the fact of registration much less receipt 
of a certificate of registration. 

Again, in 1972, the FAA reasserted 
that the duplicate copy of a Certificate 
of Aircraft Registration is "temporary 
authority** to operate an aircraft without 
the Certificate of Registration. This 
affirmation was contained in a 
document that clarified regulations 
regarding special identification numbers 
and revised airworthiness certificates 
(37 FR 25486; December 1,1972). Prior to 
1972. temporary authority to operate an 
aircraft after application for a special 
identification number was valid until the 
owner received from the Registry both a 
revised airworthiness certificate and a 
revised Certificate of Aircraft 
Registration, showing the special 
identification number. The 1972 revision 
to Part 47 eliminated the requirement to 
wait for a revised airworthiness 
certificate before the aircraft could be 
operated pursuant to the temporary 
authority of the pink slip. However, the 
rule required the duplicate copy of AC 
Form 8050-64 (Assignment of Special 
Registration Numbers) and the current 
Certificate of Aircraft Registration to be 
carried in the aircraft until a revised 
Certificate of Aircraft Registration was 
received. 

As part of a notice of proposed 
rulemaking (NPRM) entitled "Revision 
of General Operating and Flight Rules** 
(Docket No. 18334; Notice No. 79-2C). 
the FAA proposed to amend 
§ 91.27(a)(2) to provide that the 
temporary authority to operate an 
aircraft using the duplicate, pink-slip, 
copy of the Aircraft Registration 
Application is limited to aircraft 
operations solely within the United 
States (50 FR 11292; March 20.1985). The 
FAA asserted that this limitation of the 
temporary authority to operate an 
aircraft without the Certificate of 
Aircraft Registration is necessary to 
comply with international treaty 
obligations and reflected current agency 
legal views and practice. The FAA 
received several comments in response 
to this proposal that strongly objected to 
the FAA*s position regarding the 
proposal. 


The commenters objected to the 
proposal because, in their view, it was a 
significant modification of previous 
policy and would have an adverse cost 
impact on the aviation industry. 
However, since at least 1982, the FAA 
has provided its legal opinion that a 
Certificate of Aircraft Registration must 
be carried in the aircraft during 
operations outside the territory of the 
United States. One of the commenters 
relied on the language from the 1964 
preamble to the § 47.31(b) (quoted 
above) to claim that operation of an 
aircraft under the temporary authority of 
the pink slip is permitted outside the 
United States. Although this language in 
the preamble may fairly be read to 
permit aircraft operations outside the 
United States pursuant to the authority 
of the pink slip, similar language that 
would expressly permit these operations 
has never been included in the 
regulations. Ever since § 47.31(b) was 
adopted in 1964, the regulation has 
stated that the pink slip merely results 
in *‘temporary authority** or "temporary 
authorization** to operate an aircraft 
before the original Certificate of Aircraft 
Registration has been received and. 
thus, can be carried in the aircraft 
during operations. During the long 
history of amendments to Part 47, the 
FAA has not stated that the pink slip is 
a "temporary Certificate of Aircraft 
Registration** or that the pink slip is a 
form of, or replacement for. a Certificate 
of Aircraft Registration. The preamble to 
a rulemaking document is simply a 
statement of the basis and purpose of a 
rule and does not have the legal force 
and effect of a regulation. To the extent 
that the language in the 1964 preamble is 
inconsistent with the opinion stated 
herein, it is hereby refuted. 

Domestic operation of aircraft under 
pink slip authority is permitted to 
facilitate transactions in aircraft. 

Aircraft operating under such authority 
may do so prior to any FAA evaluation 
of the information on the application for 
a Certificate of Aircraft Registration and 
the evidence of ownership submitted 
therewith. Because mere possession of a 
pink slip is not evidence that the 
applicant meets the requirements for 
eligibility for U.S. aircraft registration, 
such a form cannot be utilized outside of 
the United States to authorize aircraft 
operation. 

Neither section 501 of the Act nor 
§ 47.31lb) of the FARs contains language 
which explicitly limits the authority to 
operate the aircraft without registration 
to operations solely within the United 
States. However, section 1102(a) of the 
Act requires that the Administrator 
exercise his authority consistently with 


any treaty obligations of the United 
States. The United States is a party to 
the Convention on Internationa! Civil 
Aviation (Convention) (61 Stat. 1180; 
T.I.A.S. 1591; 15 U.N.T.S. 295). Article 29 
of that Convention requires each civil 
aircraft of a Contracting State engaged 
in international air navigation to carry 
its certificate of registration. 

Specifically, Article 29 states, in 
pertinent part: 

Every aircraft of a contracting state, 
engaged in international navigation, shall 
carry the following documents in conformity 
with the conditions prescribed in this 
Convention: 

(a) certificate of registration * * V 

The FAA must respect the Convenlion*s 
use of the term '*certificate** in Article 29 
instead of the term "authority** when 
addressing the obligations of contracting 
states to carry certain documents when 
engaged in international air navigation. 

Therefore, in order for the United 
States to comply with this treaty 
obligation, it must require every civil 
aircraft of its Registry when engaged in 
operations to, or from, the United States, 
as well as operations conducted wholly 
outside the United States, to carry its 
certificate of registration. Section 
91.27(a)(2) of the FARs in consistent 
with this requirement, which states that 
every civil aircraft may be operated only 
if it carries a registration certificate 
issued to its owner. Since § 47.31(b) of 
the FARs states that operation of an 
aircraft conducted under the authority of 
the pink slip is operation without 
registration, and has staled so since 
1968, the United States would be in 
violation of Article 29 of the Convention 
by authorizing operations outside of the 
United Slates under the authority of a 
pink slip. 

As a result of the comments submitted 
in response to the proposal to amend 
Part 91. the FAA is aware of the 
concerns of the aviation community 
regarding the potential practical effect 
and economic impact of this opinion. 
However, the aviation community has 
always been able to transfer ownership 
and register their aircraft with minimal 
difficulty. In order to mitigate the 
potential hardship that could result from 
grounding an aircraft used in 
international operations, pending receipt 
of a registration certificate, the Registry 
will, upon request, telex a copy of the 
Certificate of Aircraft Registration to the 
individual whose name appears on the 
application as the registered owner of 
the aircraft. The telex copy is issued 
after confirmation of the information 
contained on an Aircraft Registration 
Application and determination of 
eligibility for registration. The telex. 
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which reflects critical and verified 
information resulting from the 
evaluation by the Registry of an 
application for aircraft registration, may 
be used as a temporary Certificate of 
Aircraft Registration until the original 
certificate is forwarded for carriage in 
the aircraft. 

This telex certificate will assist 
owners who submit an application for 
aircraft registration and who wish to 
operate the aircraft as soon as possible 
in international operations. Since the 
telex, by its terms, is a form of 
registration certificate, the aircraft may 
be operated in international air 
navigation consistent with Article 29 of 
the Convention. The Registry will telex 
this copy within a matter of days—often 
within 48 hours—to be kept in the 
aircraft until the original Certificate of 
Aircraft Registration (AC Form 8050-3) 
is forwarded to the registered owner. 

In conclusion, both section 502 of the 
Act and § 47.31(b) of the FARs indicate 
that aircraft operations before issuance 
of the certificate of registration are 
operations without registration. Section 
501 of the Act and § 47.31 of the FARs 
must be interpreted in a manner 
consistent with our international 
obligations as required by section 1102 
of the Act. Accordingly, operations 
outside the United States of aircraft for 
which an application for registration has 
been submitted but a certificate of 
registration has not been issued are not 
authorized under United States law. 

Issued in Washington, DC, on December 8. 
1988. 

Gregory S. Walden, 

Chief Counsel 

|FR Doc. 88-28687 Filed 12-9-88:12:20 p.m.) 
BILU^»G CODE 4910-I^M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 176 

I Docket No. 87F-0152I 

Indirect Food Additives; Paper and 
Paperboard Components 

AGENCY: Food and Drug Administration. 
ACTION: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of 2-propenoic acid, telomer 
with sodium 2-methyl-2-[(l>oxo-2- 
propenyljaminoj-l-propane sulfonate 
and sodium phosphinate as a deposit 
control additive in the manufacture of 
paper and paperboard in contact with 


food. This action is in response to a 
petition filed by Ciba-Geigy Corp. 
dates: Effective December 14,1988; 
written objections and requests for a 
hearing by January 13,1988. 
address: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 

Gillian Robert-Baldo, Center for Food 
Safety and Applied Nutrition (HFF-335), 
Food and Drug Administration, 200 C St. 
SW., Washington. DC 20204, 202-472- 
5690. 

SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of June 12.1987 (52 FR 22536), FDA 
announced that a food additive petition 
(FAP 7B3993) had been filed by Ciba- 
Geigy Corp., Three Skyline Dr., 
Hawthorne, NY 10532, proposing that 
§ 176.170 Components of paper and 
paperboard in contact with aqueous and 
fatty foods (21 CFR 176.170) be amended 
to provide for the safe use of acrylic 
acid, telomer with sodium 2-acrylamido- 
2-methyl-l-propanesulfonate and 
sodium phosphinate as a deposit control 
additive in the manufacture of paper 
and paperboard in contact with food. 

FDA has evaluated data in the 
petition and other relevant material. 
Based on this review, the agency finds 
that a more appropriate name for the 
additive is *'2-propenoic acid, telomer 
with sodium 2-methyl-2-[(l-oxo-2- 
propenyl)amino]-l-propane sulfonate 
and sodium phosphinate” (CAS Reg. No. 
110224-99-2). The agency also concludes 
that the proposed food additive use is 
safe, and that 21 CFR 176.170(a)(5) 
should be revised as set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)). the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 


(address above) between 9 a.m. and 4 
p.m., Monday through Friday. This 
action was considered under FDA’s final 
rule implementing the National 
Environmental Policy Act (21 CFR Part 
25). 

Any person who will be adversely 
affected by this regulation may at any 
time on or before January 13,1989 file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shall be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

List of Subjects in 21 CFR Part 176 

Food additives, Food packaging, Paper 
and paperboard. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director. Center for Food Safety and 
Applied Nutrition, Part 176 is amended 
as follows: 

PART 176—INDIRECT FOOD 
ADDITIVES: PAPER AND 
PAPERBOARD COMPONENTS 

1. The authority citation for 21 CFR 
Part 176 continues to read as follows: 

Aulhority; Secs. 201(s). 409. 72 Slat. 1784- 
1788 as amended (21 U.S.C. 321(8], 348); 21 
CPR 5.10 and 5.61. 

2. Section 176.170 is amended in 
paragraph (a)(5) by alphabetically 
adding a new entry in the table under 
the headings ’’List of Substances” and 
"Limitations” to read as follows: 
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§ 17$. 170 Components of paper and 
paperboard in contact with aqueous and 
fatty foods. 

• * * • • 


(a)• • • 

(5) • * • 


List of substances 


Limitations 


2 Propenoic acid, telomer 
witti sodium 2-methyi< 
2*1(10x0-2- 
propenyOamino]-1- 
propane sulfonate and 
sodkim phosphinate 
(CAS Reg No. 
110224-99-2). 


For use only as a 
deposit control 
additive employed 
prior to the sheet 
forming operation in 
the manufacture of 
paper and paperboard 
and at a level not to 
exceed 0.15 percent 
by vireight of the dry 
paper and 
paperboard. 


Dated: December 7.1988. 

Richard). Ronk, 

Acting Director, Center for Food Safety and 
Applied Nutrition, 

|FR Doc. 8a-28688 Filed 12-13-88; 8:45 am] 
BILLING CODE 41S0-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40CFR Part 81 

IFRL-3491-51 

Redesignation of Areas for Air Quality 
Planning Purposes; Nebraska 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This notice changes the 
attainment status designation for 
Lincoln, Nebraska (Lancaster County), 
relative to the carbon monoxide (CO) 
National Ambient Air Quality Standard 
(NAAQS). The current air quality status 
for the city of Lincoln is nonattainment 
of the CO standard. In this rulemaking, 
the EPA is approving the state's request 
to redesignate the area to attainment. 
DATES: This action will become effective 
on February 13,1989, unless notice is 
received by January 13,1989, that 
someone wishes to submit adverse or 
critical comments. 

ADDRESSES: Copies of the state 
submittal for this action are available 
for public inspection during normal 
business hours at: The Environmental 
Protection Agency. Region VII. Air 
Branch, 726 Minnesota Avenue. Kansas 
City, Kansas 66101; the Nebraska 
Department of Environmental Control. 
Air Quality Division, Box 94877, 301 


Centennial Mall South. Lincoln, 
Nebraska 68509; and the Public 
Information Reference Unit. 
Environmental Protection Agency. 401 M 
Street SW. Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACT: 
Wayne A. Kaiser at (913) 236-2893; FTS 
757-2893. 

SUPPLEMENTARY INFORMATION; The 1977 
Clean Air Act Amendments required, 
pursuant to section 107(d) of the act. 
that EPA publish a list of air quality 
control regions, or portions thereof, 
reflecting their attainment/ 
nonattainment status for all criteria 
pollutants. Subsequently, on March 3, 
1978. EPA designated over 4(X) areas as 
nonattainment for one or more primary 
or secondary NAAQS. At that time, the 
Lincoln, Nebraska, Lancaster County 
area was designated nonattainment for 
CO. An area is considered 
nonattainment for CO if the primary 
NAAQS for CO. which is set forth at 40 
CFR 50.8, is violated; i.e., more than 
once in a year, CO concentrations 
exceed either. (1) The maximum 
allowable 8-hour concentration of 9 
parts per million (ppm) of air, or (2) the 
maximum allowable 1-hour 
concentration of 35 ppm. The Lincoln 
nonattainment area comprises a 
relatively small portion of the city and is 
located in a shallow basin (Antelope 
Creek Basin). A major roadway, Capitol 
Park way/Normal Boulevard, is located 
in the nonattainment area and runs 
parallel to the bed of the basin. 

A revision to the State 
Implementation Plan (SIP) to meet the 
requirements of Part D and section 110 
of the Clean Air Act was required for 
Lincoln and January 1979. The plan 
received from the stale had a number of 
deficiencies which EPA asked the state 
to correct. In July 1979, a construction 
ban was imposed on the Lincoln 
nonattainment area for all stationary 
sources of CO. Although several 
deficiencies were corrected, the plan 
had not provided for attainment of the 
CO standard by the end of 1982 and was 
not approved. 

In February 1984, the region requested 
that the Governor withdraw the 
inadequate CO plan, and prepare and 
submit a new plan to provide for 
attainment of the standard. In April 
1984, the Governor withdrew the 
inadequate plan and submitted a new 
plan in April 1985. The Region reviewed 
the plan and found that it met the 
requirements of the Clean Air Act. The 
plan demonstrated attainment of the CO 
standard in the nonattainment area by 
the end of 1987 and showed continued 
compliance with the standard through 
1991. On September 19.1986. EPA 


approved the Nebraska SIP revision for 
CO in Lincoln. 

There are no major stationary sources 
of CO in the city of Lincoln and no 
controllable minor stationary sources in 
the CO nonattainment area. The 1982 
emission inventory indicates that 97 
percent of the total CO emissions in the 
nonattainmenl area are generated by 
mobile sources. The state and city 
agencies believe that there was an 
accumulation of basin traffic-generated 
CO which built up during peak traffic 
hours and under very stable 
meteorological conditions became 
trapped in the basin area, causing high 
CO levels and occasional violations of 
the CO standards. 

The city of Lincoln embarked on a 
program of transportation improvements 
about 1978 designed to improve traffic 
flow and thus decrease CO emissions 
from prolonged idling, traffic congestion, 
and delays. A program of computer- 
controlled synchronization of traffic 
signals in the Antelope Creek Basin was 
completed during 1982. 

The Lincoln Transportation System 
provides for basic transportation needs 
through regularly scheduled public 
transit services covering 419.8 route 
miles and approximately 1,5(X),(XX) 
vehicle miles of bus service each year. 
Approximately 97 percent of the total 
population live, and 98 percent of those 
employed persons in Lincoln work, 
within one-quarter mile of a bus route. 
The 2005 Lincoln-Lancaster County 
Comprehensive Plan addresses long- 
range transit-related improvements 
including route expansion and bus 
replacement. 

The city has operated a citywide 
carpool/vanpool program since 1976 to 
achieve a reduction in vehicle usage 
within the city. The City Planning 
Department estimates that ridesharing 
activities during 1984 resulted in a 
reduction of 1.2 million vehicle miles 
traveled (vmt) per month, or about two 
percent of total vmt, removing 
approximately 5.000 car trips from the 
streets each business day. Park and ride 
lots have been designated throughout 
the periphery of the city to promote 
carpooling and bus ridership. Bicycle 
storage facilities, maintained by the city 
and private interests, are located at the 
business center and activity centers 
throughout Lincoln. The city has 
promoted flexible working hours 
through technical assistance and 
consultation to individual employers. 
The SIP committed to an additional 
transportation control measure, the 
widening of Normal Boulevard by 
December 1,1985, to further improve 
traffic flow and reduce CO levels. The 
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city completed this project on schedule. 
Although not a part of the SIP, Lincoln 
conducted a vehicle CO emission testing 
program through the winter of 1987-88. 
This was an effort to seek voluntary 
help from citizens in reducing CO. 

All of the above measures, combined 
with the effects of the Federal Motor 
Vehicle Control Program, have resulted 
in reduced emissions of CO in the 
nonattainment area. 

Although the SIP adequately 
demonstrated attainment of the CO 
standard in the nonattainment area by 
1987, a hotspot modeling analysis by 
EPA indicated that an area outside the 
designated nonattainment area was 
likely to exceed the standard. 
Consequently, EPA requested that the 
state and local agencies locate a special 
purpose monitor (SPM) at the modeled 
hotspot located at 27th and “O” Streets. 
A CO monitor was subsequently 
installed in October 1985, at the nearest 
available location, although it was not 
the preferred location. Three 
exceedances of the CO standard of 9.0 
ppm were recorded in January and 
February of 1986, with a second-high 
value of 9.9 ppm. Due to the problems 
with obtaining representative CO 
values, the monitor was relocated Va 
block west of the initial location, to the 
originally preferred location, in May of 
1986. No exceedances have been 
recorded at the SPM since the monitor 
was relocated. Also, no exceedances 
have been recorded at the other CO 
monitor in Lincoln. This improvement in 
ambient air quality is a demonstration 
of the effectiveness of the previously 
discussed SIP control measures. 

On April 14.1988, the state submitted 
a request to reclassify the CO 
nonattainment area in Lincoln to 
attainment. Included with this request 
was information which showed that 
there have been no exceedances of the 
CO standard at the SPM monitor, or at 
the other CO monitor in Lincoln, for the 
past eight quarters (the period April 
1986 to March 1988). The state 
submission also provided 
documentation that Lincoln has 
complied with all control strategy 
provisions of the SIP, as previously 
noted. 

EPA’s policy relevant to CO 
redesignations is discussed in the 
following memoranda: 

1. June 12.1979, from Richard G. 
Rhoads, to Directors of Air and 
Hazardous Materials Division, Regions 
I-X, Subject: “Section 107 Redesignation 
Criteria". 

2. April 21,1983, from Sheldon 
Meyers, to Directors of Air Management 
Divisions. Subject: “Section 107 
Designation Policy Summary." 


3. December 23,1983, from G.T. 

Helms, to Chiefs of Air Programs 
Branches, Regions I-X, Subject: “Section 
107 Questions and Answers". 

In summary, the policy specifies the 
following criteria must be met to justify 
a redesignation request for CO: 

1. Generally, eight quarters of ambient 
air quality data showing no violations of 
the NAAQS are required to support a 
redesignation to attainment. 

2. All available data relative to the 
attainment status of an area must be 
reviewed. These data must include the 
most recent eight consecutive quarters 
of quality assured, representative air 
quality data, plus evidence of an 
implemented control strategy that EPA 
has fully approved. Available modeling 
data must also be considered. 

3. An attainment designation can be 
supported using the most recent four 
quarters of exceedance-free ambient 
data if an acceptable state-of-the-art 
modeling analysis is provided showing 
that actual, enforceable emission 
reductions are responsible for the 
observed air quality improvement. 

The state request and supporting 
documentation adequately demonstrate 
that the necessary EPA policy criteria 
for redesignation have been met for the 
Lincoln CO nonattainment area. 

The EPA proposed post-87 ozone and 
CO policy, as discussed in the Federal 
Register of November 24,1987, and June 
6.1988, applies to nonattainment areas 
based on air quality data for the period 
January 1986 to December 1987. This 
would include the Lincoln CO 
nonattainment area since the last 
violation recorded was in February 1986. 
However, as discussed above, there are 
now eight quarters of data (April 1986 to 
March 1988) showing no violations of 
the NAAQS. EPA received two comment 
letters pertaining to the June 6.1988, 
Federal Register notice which proposed 
to designate this area as nonattainment 
for CO. Both letters requested that EPA 
reconsider its decision based on these 
new data. Given this information and 
the state's request for redesignation, 
submitted on Aprill 12.1988, EPA is 
approving the redesignation to 
attainment of the Lincoln, Nebraska, 
nonattainment area. In addition, based 
on substantial improvements in air 
quality for CO in Lincoln (Lancaster 
County), Nebraska. EPA has determined 
that the portion of the proposed 
rulemaking (53 FR 20722, June 6,1988), 
that would designate this area as 
nonattainment for CO (i.e., retain the 
current designation) is no longer 
applicable. Today's action also 
withdraws that part of the June 6.1988, 
notice that proposed to retain Lincoln as 
nonattainment for CO. This action 


effectively removes Lincoln (Lancaster 
County) from Table B of the June 6,1988, 
notice of areas proposed to be 
designated nonattainment for CO. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroversial 
amendment and anticipates no adverse 
comments. This action will be effective 
February 13.1989, unless, within 30 days 
of its publication, notice is received that 
adverse or critical comments will be 
submitted. If such notice is received, this 
action will be withdrawn before the 
effective date by publishing two 
subsequent notices. One notice will 
withdraw the final action and another 
will begin a new rulemaking by 
announcing a proposal of the action and 
establishing a comment period. If no 
such comments are received, the public 
is advised that this action will be 
effective February 13,1989. 

Final Action 

EPA is taking final action to approve 
the state's request to redesignate the 
Lincoln CO nonattainment area to 
attainment. 

Under 5 U.S.C. 605(b). 1 certify that 
redesignations do not have a significant 
economic impact on a substantial 
number of small entities. (See 46 FR 
8709.) 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by February 13,1989. This action 
may not be challenged later in 
proceedings to enforce its requirements 
(See section 307(b)(2).) 

List of Subjects in 40 CFR Part 81 

Air pollution control. National parks, 
Wilderness areas. 

Dale; December 9.1988. 

Lee M. Thomas, 

Administrator. 

40 CFR Part 81 , Subpart C, is amended 
as follows: 

PART 81 —[AMENDEDl 
Subpart C—Nebraska 

1. The authority citation for Part 81 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7642. 

2. Section 81.328 is amended by 
revising the table for “Nebraska— CO" 
to read as follows: 
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§81.328 Nebraska. 


Nebraska— Co 


Designated 

area 

Does not meet 
primary 
standards 

Cannot be 
classified or 
better man 
national 
standards 

Entire state. 


X 




***** 

[FR Doc. 88-28730 Filed 12-13-88; 8:45 am) 
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40 CFR Part 81 
[FRL-3491-6] 

Designation of Areas for Air Quality 
Planning Purposes; Ohio 

agency: U.S. Environmental Protection 
Agency (USEPA). 

ACTION: Final rule. 

summary: USEPA is approving the 
redesignation of that part of Clark 
County. Ohio, which is currently 
designated as secondary nonattainment 
to attainment of the former secondary 
total suspended particulates (TSP) 
National Ambient Air Quality Standards 
(NAAQS). This action makes the entire 
county full attainment. 

Today’s action is in response to the 
Ohio Environmental Protection Agency’s 
(OEPA) January 5.1987. request for a 
revision to the attainment status for TSP 
in Clark County. Under the Clean Air 
Act (Act), area designations can be 
changed if sufficient data become 
available to warrant a redesignation. 
EFFECTIVE DATE: This final rulemaking 
becomes effective on January 13.1989. 
addresses: Copies of the redesignation 
request and supporting air quality data 
are available at the following addresses: 
U.S. Environmental Protection Agency, 
Region V. Air and Radiation Branch 
(5AR-26). 230 South Dearborn Street, 
Chicago, Illinois 60604. 

Ohio Environmental Protection Agency. 
Office of Air Pollution Control, 1800 
WalerMark Drive. P.O. Box 1049, 
Columbus, Ohio 43268-0149. 
for further information contact: 
Maggie Greene, U.S. Environmental 
Protection Agency, Region V, Air and 
Radiation Branch (5AR-26), 230 South 
Dearborn Street, Chicago, Illinois 60604. 
(312) 886-6029. 

SUPPLEMENTARY INFORMATION: On 
October 5,1978 (43 FR 46011), USEPA 
designated part of Clark County as 
secondary nonattainment for TSP. On 


January 5,1987, the State of Ohio 
requested that USEPA redesignate that 
part of Clark County, which is currently 
secondary nonattainment, to full 
attainment of the former TSP NAAQS. 
Area designations are subject to 
revision whenever sufficient data 
becomes available to warrant a 
redesignation. 

The primary TSP NAAQS was 
violated when, in a year, either (1) The 
geometric mean value of TSP 
concentrations exceeds 75 micrograms 
per cubic meter of air (75 ug/m®) (the 
annual primary standard); or (2) the 24- 
hour concentration of TSP exceeds 260 
ug/m® more than once (the 24-hour 
standard). The secondary TSP NAAQS 
was violated when, in a year, the 24- 
hour concentration exceeds 150 ug/m® 
more than once. 

USEPA revised the particulate matter 
standard on July 1,1987, (52 FR 24634) 
and eliminated the TSP ambient air 
quality standards. The revised standard 
is expressed in terms of particulate 
matter with a nominal diameter of 10 
micrometers or less (PMio). The USEPA 
is, however, continuing to process 
redesignations of areas from 
nonattainment to attainment or 
unclassifiable for TSP in keeping with 
past policy because various regulatory 
provisions such as new source review 
and prevention of significant 
deterioration are keyed to the 
attainment status of areas. Authority to 
continue to process redesignations is 
contained in the July 1,1987, notice (p. 
24682. column 1) which describes 
USEPA’s transition policy regarding TSP 
redesignations. 

On October 29.1987 (52 FR 41589), 
USEPA proposed to redesignate Clark 
County as full attainment for TSP. 
USEPA stipulated in the Notice of 
Proposed Rulemaking (NPR) that the 
State of Ohio must submit evidence, 
during the public comment period, 
showing that all the source shutdowns 
are permanent and irreversible. The 
State was also required to submit 
evidence showing that if these sources 
were to start up again, the sources 
would be required to undergo new 
source permit review, including 
Prevention of Significant Deterioration 
(PSD) review. The evidence submitted 
by the Ohio Environmental Protection 
Agency (OEPA) and the (Dayton) 
Regional Air Pollution Control Agency 
(RAPCA) fulfills the requirements 
specified in the NPR for redesignating 
Clark County to full attainment of the 
former NAAQS for TSP. (See the Notice 
of Proposed Rulemaking dated October 
29.1987 (52 FR 41589) for a detailed 
discussion of USEPA’s TSP 
redesignation policy.) 


USEPA has reviewed the most recent 
monitoring data (January 1986- 
September 1987) for this portion of Clark 
County. Current air quality was 
determined to be consistent with the 
proposed redesignation. 

Additionally, USEPA reviewed the 
most recent information available to it 
to determine if any major sources in 
Clark County were not in compliance. 

No TSP sources in Clark County were 
found to be in violation. USEPA’s 
redesignation policy requires that the 
State Implementation Plan (SIP) be fully 
implemented (i.e., no sources out of 
compliance). 

Public Comments 

Comments were submitted by OEPA 
and RAPCA in response to the October 
29,1987, NPR. These comments and 
USEPA’s response are discussed below. 

Comment: In the NPR. USEPA 
requested that OEPA submit evidence 
showing that the cited source shutdowns 
are permanent. USEPA specified that 
the evidence must be in the form of 
documentation showing that if these 
sources were to start up again, they 
would be required to undergo new 
source permit review, including PSD 
review. 

In response to USEPA’s request for 
documentation, OEPA submitted copies 
of Ohio’s Air Permit System file which 
lists facilities and sources which have 
operating permits. This listing 
documents: The total removal of the 
Ohio Edison Rockaway Plant and the 
J&J Foundry, the revoked status of the 
coal-fired boilers at the Ohio Edison 
Mad River Plant, and the revoked status 
of all sources at the Wickham Piano 
Plate Company. OEPA also submitted 
relevant pages from the OEPA 
Emissions Inventory System (EIS) which 
documented the absence of the above- 
mentioned sources in the inventory. 

RAPCA submitted a listing of the air 
permit-to-operate withdrawals within 
Clark County. This listing shows the 
permit withdrawal dates for Ohio 
Edison Rockaway, March 12,1980; J&J 
Foundry. Inc., June 13.1984; and 
Wickham Piano Plate Company. 
September 25,1984. The Point Source 
Engineering Data Sheets for the Ohio 
Edison Mad River Plant document the 
shutdown of the coal-fired boilers in 
1982 and removal from the EIS. RAPCA 
also submitted various newspaper 
clippings describing the permanent 
shutdowns of these sources. 

USEPA *s Response: For the following 
reasons USEPA believes that Ohio’s and 
RAPCA’s comments satisfy USEPA’s 
concern that the start up of any 
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shutdown source be treated as a new 
source. 

(1) USEPA’s PSD program was 
delegated to Ohio on May 1.1980. 
USEPA’s policy under this program 
includes die requirement that a source 
which has been shutdown for 2 or more 
years or removed from the Slate 
emission inv’entory be considered a 
permanent source shutdown. If these 
sources were to start up in an 
attainment area they would be 
considered new sources. 

(2) In addition, the PSD Program (40 
Cni 52.21] allows only those emission 
reductions defined as contemporaneous 
(the period of the 5 years before 
construction of the new source) to be 
used for netting out of PSD review. The 
Ohio Edison Mad River Plant is the only 
facility still in existence. Netting could 
be possible at Klad River if the facility 
met the contemporaneous criterion. 

I lowever, because the shutdown of the 
coal-fired boilers at Mad Rhner occurred 
more than 5 years ago. the emission 
reductions would not be 
contemporaneous and ooukl not be used 
in the calculation of net emissions for 

§81.356 Ohio. 


TSP. Therefore, based on the additional 
documentation submitted by the State, 
USWA finds that all somcc shutdowns 
arc permanent and irreversible. 

Final Action 

USEPA is approving the redesignalion 
of part of Claric County, as described 
below, from secondary nonattamment of 
the former TSP NAAQS to attainment. 
The secondary TSP nonattaimneat area 
was: 

The area sooth and east of the line 
determined by: Roote 41 east from the ClaA- 
Miami County Line east to Route 235. north to 
the Clark-Champaigc County Line, and 
bounded by the north-soDth bne determiaod 
by: State Road 72 south to ioterslate 79. 
Interstate 70 west to Old Mill Road, south lo 
Fairfield Pike, north-east to Cross Road, east 
to Route 6B, south to Jackson Road, east to 
Mosicr Road, south to Clark-Green County 
Line. 

This action makes the entire County 
full attainment for the TSP NAAQS, 

The Ofiice of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307{bj(l] of the Act 


OHIO-TSP 


petitions for judicial review of IhLs 
action must be filed in the United Stales 
Court of Appeals for the appropriate 
circuit by February 13.1989. This action 
may not be challenged later in 
proceedings to enforce its requirements, 
(See 3Q7(b](2).J 

List of Subjects in 40 CFR Part 52 

Air pollution control, lnoorporatia:i by 
reference, Intergovernmental relations, 
Total Suspended Particulates. 

Dated: December 9.1988. 

Lee M. Thomas. 

Administrator. 

Part 81 of Chapter L Title 40 of the 
Code of Federal Regulations is amended 
as follows; 

PART 81—DESCRIPTION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 

1. The authority citation for Part 81 
Continues to read as follows: 

Authority: 42 U.S.C. 740a-764Z 

2. In § 81.336 the TSP table is 
amended by revising the entry for al) of 
Clark County to read as follows: 


Designated area 


Does 

fKJt 

meet 

primary 

stand¬ 

ards 


Does 

not 

meet 

sec¬ 

ondary 

stand¬ 

ards 


Oarmot 

be 

classi¬ 

fied 


BeUfif 

than 

Mon- 

ai 

s»rv 

anH. 


Claili County. 


K 
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department of health and 
human services 

Office Of Human Development 
Services 

45 CFR Part 1356 

Title IV-E Adoption Assistance 
Program; Nonrecurring Expenses 

agency: Office of Human Development 
Services, HHS. 
action: Final rule. 

summary: The Department is issuing 
this final rule in order to implement the 
changes made in the Adoption 
Assistance Program under Title IV-E of 
the Social Security Act by the Tax 
Reform Act of 1986 (Pub. L 99-514). 

This final rule requires States to 
reimburse the nonrecurring adoption 
expenses of parents who adopt children 
with special needs. Federal financial 
participation (FFP) is available at the 
matching rate of 50 percent for State 
expenditures up to $2,000 for each 
adoptive placement. Slates may set 
either a lower or a higher maximum and 
are thus not precluded from spending 
more or less than $2,000. However, 
Federal financial participation is limited 
to a 50 percent share of a $2,000 
maximum State expenditure, 

EFFECTIVE DATE: December 14.1988. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Stubbee, (202) 755-7447. 
SUPPLEMENTARY INFORMATION: 

1. Program Description 

The Adoption Assistance and Child 
Welfare Act of 1980 (Pub. L. 96-272) was 
enacted on June 17.1980. This legislation 
established Title IV-E (Federal 
Payments for Foster Care and Adoption 
Assistance) and made changes to Title 
IV-B (Child Welfare Services) of the 
Social Security Act (the Act). The 
purpose of this legislation was to 
strengthen the program of foster care for 
needy and dependent children, 
encourage the adoption of children with 
special needs, and improve child 
welfare services. Title IV-E replaced the 
Federally assisted foster care program 
previously in effect under Title IV-A, 
and created a new Federal adoption 
assistance program to provide Federal 
financial participation (FFP) in adoption 
assistance payments to encourage the 
adoption of children with special needs. 

The Adoption Assistance Program 
under Title IV-E of the Act is designed 


to assist States in placing certain 
children with special needs in adoptive 
homes, thereby providing families and 
homes for more children and reducing 
States* foster care caseloads. Title IV-E 
Adoption Assistance is an open-ended 
entitlement program that reimburses 
States at the State's Federal medical 
assistance percentage for adoption 
assistance payments. 

Currently, adoption assistance 
payments are being made for an average 
of 33,000 children monthly, at an 
estimated annual cost to the Federal 
Government of $62 million. 

In order to be eligible for ongoing 
adoption assistance payments under 
Title IV-E, a child must be eligible for 
either Aid to Families with Dependent 
Children (AFDC), Title IV-E Foster Care 
or Supplemental Security Income for the 
Blind and Disabled (SSI) and meet the 
definition of **a child with special 
needs** according to section 473(c) of the 
Act. A child is considered a child with 
special needs only when the State has 
determined: (1) That the child cannot or 
should not be returned to the home of 
the parents; (2) that there exists with 
respect to the child a specific factor or 
condition (such as his ethnic 
background, age, or membership in a 
minority or sibling group, or the 
presence of factors such as medical 
conditions or physical, mental or 
emotional handicaps) because of which 
it is reasonable to conclude that the 
child cannot be placed with adoptive 
parents without providing assistance; 
and (3) that, except where it would be 
against the best interests of the child, a 
reasonable, but unsuccessful, effort has 
been made to place the child without 
providing adoption assistance. 

The amendment to Title IV-E in the 
Tax Reform Act expanded FFP in 
adoption assistance to include payments 
made by States for nonrecurring 
expenses incurred in the adoption of 
any child with special needs, not just 
those receiving ongoing adoption 
assistance payments. 

As long as the child meets all the 
requirements of section 473(c) and there 
is no violation of State or local laws; the 
nonrecurring expenses of a person who 
adopts a child with special needs 
(whether an independent adoption or an 
adoption facilitated by a public or 
private agency) must be reimbursed by 
the State agency responsible for the 
administration of Title IV-E. 


n. Section 1711 of the Tax Reform Act of 
1986 

The Tax Reform Act of 1986 (Pub, L. 
99-514) repealed section 222 of the 
Internal Revenue Code which permitted 
an itemized deduction of up to $1,500 of 
expenses incurred in the legal adoption 
of a child with special needs who was 
eligible for adoption assistance as 
provided under Title IV-E of the Social 
Security Act (the Act). Deductible 
expenses included reasonable and 
necessary adoption fees, court costs and 
attorney fees. 

As an alternative to the repealed 
section 222 of the Internal Revenue 
Code, the Tax Reform Act of 1986 
amended Title IV-E of the Act to require 
States to make payments for 
nonrecurring adoption expenses 
incurred by or on behalf of adopting 
parents in connection with the adoption 
of all children who meet the criteria for 
“special needs.** The statute provides 50 
percent Federal matching funds to 
States for the reimbursement to parents 
of nonrecurring expenses of adoption 
(as administrative costs of title IV-E). 

III. Summary of Major Changes in the 
Final Rule 

On April 14.1988, the Department 
published a Notice of Proposed 
Rulemaking (NPRM) (53 FR 12346) to 
implement the amendments to the Title 
IV-E Adoption Assistance Program 
included in the Tax Reform Act of 1986 
(Pub. L. 99-514). 

The Department received 34 letters 
from individuals, national organizations, 
and State and local agencies in response 
to the NPRM. Of the 34 letters received 
by the Department, 20 were from State 
agencies, one from a local public 
agency, one from a private agency, ten 
from national and regional organizations 
and two from interested individuals. 
Following is a discussion of the changes 
made in the final rule as a result of these 
comments. 

We have made two major changes in 
the final rule: First, the NPRM proposed 
that, for purposes of payment of 
nonrecurring expenses of adoption, the 
State must determine that the child is **a 
child with special needs** based on 
section 473 (c)(1) and (c)(2)(A). but did 
not need to meet the categorical 
eligibility requirements in sections 473 
(a)(2) or (c)(2)(B). The exception to 
section 473(c)(2)(B) would have 
eliminated the requirement that a 
reasonable, but unsucessful effort be 
made to place the child with adoptive 
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parents without providing adoption 
assistance. 

After further analysis, we have 
concluded that all the requirements of 
section 473[c] must be raet Tlie Slate 
roust make a determination that the 
child cannot or should not be returned 
to the home of the parents (section 
473(cl(l]]: that there exists a special 
factor or condition because of which it 
is reasonable to conclude that the child 
cannot be placed with adoptive parents 
w ithout providing assistance (section 
473(c)(2)(A)); and that, except where it 
would be against the best interests of 
the child, a reasonable, but 
unsuccessful, effort has been made to 
place the child without providii^ 
adoption assistance (section 
473(c)(2)(BJJ. 

Second, the NPRM proposed that, at 
Slate option, the nonrecurring expenses 
of adoption incurred in intercouniry 
adoptions could be reimbursed. Upon re¬ 
examination, we have determined that 
this cannot be an optional provision. 
Payments are avail^e to such faioilies 
as long as the child meets the definition 
of **a child with special needs.” 

Clarrticalkm to questions from 
respondents also resulted in minor 
changes which: 

• Specified Stale agency procedures, 
including notificatioD of and cooperation 
with private agendes; 

• Specified which State agency is 
responsible for the nonrecurring 
adoption expenses payment in interstate 
adoptions; and 

• Clarified claims procedures in cases 
where the final decree of adoption was 
issued prior to or within six months of 
the effective date of the final rule. 

IV. Section by Section Discussion of 
Comments and the Department's 
Response 

A. Genera! Comments 

Of the 34 letters received by the 
Department, all of the commenlers 
supported in principle, the expansion of 
Federal support for nonrecurring 
expenses for the adoption of special 
needs children. There was disagreement 
from some commenlers on the method 
for providing this benefit te.. as a 
reimbursement program to the families 
for actual costs rather than as an 
itemized tax deduction as had been 
previously available. On this point the 
law is clear; the tax deduction is no 
longer available. The new law requires 
the State agencies administering title 
IV-E adoption assistance programs to 
reimburse parents for allowable 
nonrecurring expenses for the adoption 
of children with special needs. 


One oommenler challenged the 
legislative history referenoxl in the 
preamye, stating fh^I Ih^ Department 
failed to address a significant change 
made by Pub. L. 97-448 to the prior 
Internal Revenue Code provision 
(section 222) for claiming the tax 
deduction in the adoption of a child with 
special needs. In the coxzuneater's 
opinion, that amendment had previously 
eliminated the requirement of 
categorical eligibility for AFDC, Title 
IV-E foster care or SSI as a criterion for 
taking a tax deduction for expenses of 
adoption of a child with special needs. 

We reexamined the legislative history 
and statutory language and do not agree 
with the commentei's position. 

Moreover the comment regarding Pub. L 
97-448 and former Internal Review Code 
section 222 is irrelevant, since the 
current law. implemented by these 
regulations, clearly exdudes such 
categorical eligibility as a criterioa. 
Eligibility for Title IV-E adoption 
assistance b not a requirement for the 
reiBibufsement of the nonrecurring 
expenses of adoption of a child with 
special needs. 

B, Section By Section Discussion 
Section 1356.40 

Comment In { 1356.40. Adoption 
Assistance Program; Administrative 
requirements to iraplemenl section 473 
of the Act the NPl^ proposed to 
amend two paragraphs in order to 
comport wiA statutory changes. There 
were no comments on the tedintcal 
change pre^osed in paragraph (b)(1) of 
this section to rescind the phrase • 
at the time of or prior to the 
inteiioculory decree * * *” in relation to 
the timing of the adoption assistance 
agreement. 

However, there were comments on 
paragraph (b)(3J. There was a question 
about the requirement that the adoption 
assistance agreement specify the 
"nature” of the pajrment, services and 
assistance to be provided. Another 
commentcr asked whether there must be 
a separate agreement for nonrecurring 
expenses or if the nonrecurring 
expenses provision could be a part of an 
adoption assistance agreement for 
payments or services. A third 
commenter was confused by the 
language of the regulation at paragraph 
(b)(3) and questioned whether it was the 
adoption assistance agreement which 
made the child eligible for assistance 
under Title XIX. 

Response: In paragraph (bK3). the 
requirement that the “nature” of the 
payment, services and assistance be 
specified was intended to reflect the fact 
that different types of assistance may be 


provided under different agreements. 
Thus, agreements may include 
provisions for ongoing payments only, 
for services only, for services and 
payments, for nonrecurring expenses 
only, or for payments, services, and 
nonrecurring expenses. As we discu.ss in 
the next section (§ 1356.41(a)), an 
agreement for nonrecurring expenses 
may be either a separate agreement or 
included in an agreement for ongoing 
adoption assistance. 

Regarding the question about Tiilc 
XIX eligibility, a child eligible under 
section 473(a)l2), for whom a Title IV-E 
adoption assistance agreement is in 
effect, is deemed to be a dependent 
child as defined in section 406 of the Act 
(AFDC) and, therefore, is eligible for 
medical assistance under Title XIX. 
Paragraph (b)(3). currently in effect, 
merely requires that the child's 
eligibility for Title XIX be stated in the 
adoption assistance agreement. 

It is important to note that a child 
with special needs who is not eligible 
for ongoing adoption assistance and Tor 
whom the State makes payments for 
nonrecurring expenses only is not 
deemed to be a dependent child under 
section 406. Such a child, therefore, 
would not be eligible for Title XIX under 
the nonrecurring adoption expenses 
program. However, the child may be 
eligible to receive Title XIX benefits as a 
result of meeting eligibility criteria 
under one or more cd the various 
categories of Title XDC. 

Comment One comroentcr, in 
re.sponse to paragraph (b)(4]. suggested 
a change in the regulatory language, 
making clear that payments for adoption 
assistance can be made when parents of 
a child receiving adoption assistance 
payments move out of the country, eg., 
to Canada. 

Response: Title IV-E adoption 
assistance payments can betxmtinued 
when a family moves out of the oountr>. 
The law is clear that once the child is 
eligible for adoption assistance 
payments, ti» parent can continue to 
receive assistance unless one of the 
conditions cited in section 473(a)(4) is 
present These conditions are: (1) Ihe 
child reaches the age of 18 or, at Slate 
option under certain drcorastances. the 
age of 21: (2) the parent is no longer 
legally responsible for support of the 
child; or (3) the State determines that the 
child is no longer reoerving siq^ort fiora 
the parent Therefore, it was 
unnecessary to amend the regulatory 
language. 

Sections 1356.41 (a) and (bj 

Comment: Commenlers to paragraph 
(a) asked whether the agreement for 
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nonrecurring expenses could be a part of 
an adoption agreement for ongoing 
assistance and services or whether it 
roust be a separate document. The issue 
of when the agreement must be signed 
was also raised by commenters. 

Response: We have made no changes 
lo paragraph (a) of the NPRM; however, 
a new paragraph (b) was added to 
{1356.41. This paragraph clarifies that 
the agreement concerning nonrecurring 
expenses may be a separate agreement 
or it may be included in the adoption 
assistance agreement for ongoing 
payments or services. 

We have also clarified that, like an 
adoption agreement for ongoing 
payments or services, it must be signed 
prior to the final decree of adoption with 
two exceptions: 

(1) Those cases in which the final 
decree of adoption was entered into on 
or after January 1,1987 and within six 
months after the effective date of the 
final rule, or 

(2) Those cases in which a final 
decree was entered into before January 
1,1987 but nonrecurring adoption 
expenses were paid after this date. 

These exceptions are included to 
assure the eligibility of all cases which 
meet statutory and regulatory 
requirements for the period between the 
effective date of the statute, the 
effective date of these rules, and a six 
month period of time for State 
implementation. See also § 1356.41(e)(3). 

Section 1356.41(c) 

Comment: One commenter proposed 
that the final rule be clear that States be 
permitted to assess the parents* 
financial circumstances, including 
utilization of assistance from other 
sources, in determining the amount of 
reimbursement for nonrecurring 
expenses of adoption. 

Response: Paragraph (b) in the NPRM 
is now paragraph (c) in the final rule. 

We believe that Congress intended lo 
encourage the adoption of special needs 
children by expanding the 
reimbursement of nonrecurring expenses 
to parents who adopt any children with 
special needs, not just those who meet 
the categorical eligibility requirements 
of Title IV-E foster care. Accordingly, 
section 473 clearly provides that 
eligibility for nonrecurring expenses is 
related to the child and not the parents. 

If parents have nonrecurring expenses 
that are allowable, the reimbursement of 
these expenses must not depend on the 
income and resources of the parents. 
However, the statute does direct that the 
Slate agency take into consideration the 
circumstances of adopting parents and 
the needs of the child being adopted. 

We have interpreted this lo mean that 


adopting parents cannot be reimbursed 
for out-of-pocket expenses that are 
otherwise paid, e.g., by employee 
benefits. 

Accordingly, paragraph (c) in the final 
rule reflects this interpretation. 

Section 1356.41(d) 

Comment: Paragraph (c) of the NPRM 
proposed that the child need not meet 
the categorical eligibility requirements 
in sections 473(a)(2) or 473(c)(2)(B). Two 
commenters challenged the exception in 
the NPRM to the requirement at section 
473(c) of the Act. That exception would 
have eliminated the requirement that a 
reasonable, but unsuccessful, effort be 
made to place the child with appropriate 
adoptive parents without providing 
adoption assistance. 

Response: Paragraph (c) in the NPRM 
is now paragraph (d) in the final rule. 
Upon reexamination of this issue, we 
have concluded that there is no 
statutory basis for excluding any 
requirement of section 473(c) in 
determining whether a child is **a child 
with specif needs.*' Therefore, the final 
rule makes clear that section 473(c) must 
be applied in its entirety. Specifically, 
paragraph (d) has been rewritten so that 
no exceptions to the requirements of 
section 473(c) are permitted in the 
State's determination of whether a child 
is "a child with special needs" as 
described in the Act. 

In light of the statutory criteria that 
require efforts to place without adoption 
assistance, it is evident that all parents 
adopting special needs children in the 
future will need to make known their 
plans for adoption to the State agency 
prior to the final decree so that the Slate 
agency can document such efforts 
before the final decree of adoption is 
issued. This will require close 
cooperation between the State agency 
and private nonprofit adoption agencies 
in relation to special needs children 
adopted through these agencies. With 
respect to adoptions that become final 
between January 1.1987 and six months 
following the effective date of these 
rules, the State agencies are encouraged 
to document the requirements of section 
473 so that payments in eligible cases 
may be made. 

Comment: Several commenters asked 
whether stepparent adoptions and 
independent adoptions could qualify for 
reimbursement of nonrecurring 
expenses. 

Response: The intent of this program 
is to assist families in the adoption of 
children with special needs. One factor 
in determining whether the definition of 
*‘a child with special needs" is met is 
that the State has determined that the 
child cannot or should not be returned 


to the home of his parents (section 
473(c)(1) of the Act). If the child is living 
with one parent, the child is not eligible. 
Thus, cases involving stepparent 
adoption are not eligible when there is a 
natural parent in the home. On the other 
hand, if the natural parent is not present 
(e.g., because of death, divorce or 
abandonment), then a case Involving a 
stepparent may qualify if all other 
requirements are satisfied. 

Independent adoptions, as long as 
they are not in violation of State or local 
laws, may also qualify if the child meets 
the statutory deHnition of "a child with 
special needs" and the State has entered 
into an agreement with the prospective 
adoptive parents prior to the final 
decree of adoption (with the exception 
as provided in § 1356.41(e)(3)). 

Comment: One commenter asked that 
the final rule permit licensed private 
agencies to certify a child as "a child 
with special needs" based on State 
criteria. 

Response: We have not adopted this 
suggestion. The State remains the 
responsible party for carrying out the 
requirements of the Act. However, the 
State may wish to enlist the assistance 
of private agencies in this regard. This is 
a State decision and does not require a 
Federal regulation though we encourage 
the State agencies to engage in 
cooperative efforts with private 
agencies. 

Comment: There were a number of 
widely divergent comments on 
paragraph (d) of the NPRM which 
proposed to permit States the option of 
including children adopted from other 
countries in the nonrecurring expenses 
reimbursement program. Slate agencies 
unanimously protested the inclusion of 
intercountry adoptions, as did some 
private organizations. States were 
concerned that public pressure would 
effectively force them to include 
intercountry adoptions. The result, it 
was feared, would be a significant 
financial burden for States, particularly 
since the expenses associated with 
intercountry adoptions are usually much 
higher than those of domestic adoptions 
and generally reach (and often exceed] 
the maximum of $2,000. Two States that 
opposed the option estimated annual 
costs of $425,000 to $750,000 for 
intercountry adoptions alone. 

States and other agencies that 
objected maintained that already limited 
funds would be even more limited for 
children who are citizens of this country. 
Some commenters thought that the 
Immigration and Naturalization Act and 
Federal regulations prohibited the use of 
public funds for children brought into 
this country for the purpose of adoption. 
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On the other hand, all individuals and 
some private organizations supported 
the option. Several commenters 
proposed that it be a requirement, and 
not an option, the intercountry 
adoptions and domestic adoptions be 
treated equally. One commenter stated 
that adopting parents are citizens who 
pay taxes which fund this program of 
reimbursement: therefore, prospective 
adopting parents should have the choice 
of whether they adopt a child with 
special needs from this country or a 
foreign country. 

Response: In our reexamination of the 
statute and legislative history, we found 
that there was no basis for excluding 
reimbursement for intercountry 
adoptions based on the Immigration and 
Naturalization Act. We further 
concluded that exclusion of intercountry 
adoptions as a group cannot be a State 
option. That is, the statute provides no 
basis for excluding these cases if they 
otherwise satisfy the statutory 
requirements. However, we believe that 
many children brought to this country 
for the purpose of adoption may not 
meet the criteria in section 473(c) of the 
Act. 

We want to emphasize that the State 
must make a determination of each 
child*s eligibility and assure that the 
definition of **a child with special 
needs** as stated in section 473(c) of the 
Act is met. In addition to the fact that 
the State must determine that the child 
cannot or should not be returned to the 
home of the parent, the State must also 
determine that there exists, with respect 
to the child, a specific factor or 
condition because of which it is 
reasonable to conclude that the child 
cannot be placed with adoptive parents 
without providing assistance, and that a 
reasonable, but unsuccessful, effort has 
been made to place the child with 
appropriate adoptive parents without 
adoption assistance. 

As no specific provision is needed for 
intercountry adoptions, we have deleted 
paragraph (d) of the NPRM. 

Section 1356.41(e) 

Comment: Paragraph (e) of the NPRM 
proposed that the State agency be 
required to notify all appropriate courts 
and all public and licensed private 
nonprofit adoption agencies of the 
availability of funds for expenses 
incurred by or on behalf of families 
adopting children with special needs. 
There were several comments on 
paragraph (e). These comments 
indicated a need for greater clarity as to 
what was expected of the State agency 
in terms of notification to all affected 
parties. One commenter suggested that 
States notify all parties within 60 days 


of the publication of the final rule. 
Several commenters were concerned 
that prospective adoptive parents might 
not be aware of this benefit and wanted 
the final rule to reflect a process or 
procedure that would insure notification 
of affected parties, especially parents 
adopting through a private agency. 
Several commenters asked how the 
nonrecurring expenses incurred by 
parents for adoptions completed 
between January 1,1987, and the 
effective date of the final rule v;ere to be 
handled. 

Response: We have added two new 
paragraphs to paragraph (e). New 
paragraph (e)(2) of the final rule clarifies 
the responsibility of the State agency on 
the matter of notice to all affected 
parties. No timeframe for notification 
was set in the final rule, but we expect 
that State agencies will immediately 
develop a process and procedures to 
meet the requirements for notification as 
described in the final rule. 

A new paragraph (e)(3) was added in 
the final rule to address those cases in 
which (1) the final decree of adoption 
was entered into on or after January 1, 
1987, and within six months after the 
effective date of the final rule; or (2) the 
final decree was entered into before 
January 1,1987, but nonrecurring 
adoption expenses were paid after this 
date. Under paragraph (e)(3), parents in 
such cases may enter into an agreement 
with the State and file a claim within 
two years after the effective date of this 
final rule. This provision is included in 
order to assure that the benefit formerly 
available as a deduction under the 
Internal Revenue Code will be available 
to eligible persons. 

In cases where the adoption becomes 
final more than six months after the 
effective date of the rule, the agreement 
for reimbursement of nonrecurring 
expenses must be signed on or before 
the date when the adoption becomes 
final. Claims must be filed within two 
years of the date of the final decree of 
adoption. 

Section 1356.41(f) 

Comment More than half of the 34 
commenters addressed the limitation of 
$2,000 set on nonrecurring expenses in 
paragraph (f) of the NPRM. In general, 
all States, with one exception, thought 
the $2,000 maximum was greater than a 
State would set as its limit. Some 
comments indicated confusion in the 
matter of whose expenses were being 
reimbursed under the nonrecurring 
expenses program. 

For example, some commenters stated 
that costs of the State agency were 
greater than $2,000, apparently not 
realizing that the $2,000 is limited to the 


out-of-pocket expenses of the adoptive 
parents. Several commenters raised the 
issue of how sibling groups were to be 
considered in terms of the $2,000 
maximum, i.e., as a unit or individually. 
Some commenters suggested indexing 
the $2,000 figure, and several other 
commenters questioned Federal 
authority to set a limit. 

Response: Paragraph (f) of the NPRM 
has been designated paragraph (f)(1) of 
the final rule, and new paragraphs (f](2] 
and (f)(3) have been added. 

In regard to the issue of imposition of 
a Federal limit, legislative history 
reflects that the statutory amendment to 
Title IV-E was intended to replace the 
Internal Revenue Code deduction which 
imposed a limit of $1,500. The NPRM 
proposed a similar limitation on Federal 
reimbursement in order to control the 
flow of Federal dollars. Without a clear 
indication from Congress that it 
intended this provision to be open- 
ended. we believe we are carrying out 
congressional intent in setting a Federal 
limit on the amount to be reimbursed by 
Federal matching funds. 

The proposed $2,000 maximum for 
each adoptive placement was based on 
information published in a survey of 120 
private adoption agencies. As we had no 
other source of data on costs that are 
borne by adoptive parents who adopt 
through public agencies or 
independently, we specifically asked for 
comments from the public on the dollar 
limit being proposed. We requested 
discussion and information on expenses 
incurred by families in the adoption of 
children with special needs and asked 
for comments on the adequacy of the 
proposed limitations. 

Some commenters described the costs 
to their agency, but the variation in how 
the information was submitted did not 
permit any reliable conclusions to be 
drawn about either the costs to the 
families or the adequacy of the $2,000 
limitation. Most descriptions from State 
agencies about the costs of adoption 
reflected a misunderstanding that State 
administrative costs of adoption were at 
issue, e.g., placement and supervision 
costs and the adoption study. These 
costs are not borne by the family but are 
administrative costs of the public 
agency and, thus, are not appropriate for 
reimbursement under the nonrecurring 
expenses provision. Therefore, no 
change was made to modify the $2,000 
limit since we received no new 
information to persuade us that a 
change was appropriate. 

We did not accept the suggestion by 
several commenters that the maximum 
be linked to the Consumer Price Index. 
We believe that such a rule would be 
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burdensome for the Slates and 
administratively difficult to manage. 
Should the expenses to parents rise 
dramatically, the regulation may be 
revised accordingly. 

New paragraph (f)(2) clarifies the 
conditions under which a State may set 
a maximum lower than $2,000 that is not 
overly restrictive and is reasonable and 
consistent with customary and usual 
charges for such services in that State. 

New paragraph (f)(3) responds to the 
question of how sibling groups are 
considered in relation to the $2,000 
limitation. Children in sibling groups are 
to be treated as individual adoptions, 
with the maximum limitation being 
applicable to each child and not to the 
group as a whole. 

Section 1356.41(g) 

Comment' Paragraph (g) of the NPRM 
proposed that payments for 
nonrecurring expenses be made either 
directly through the State agency or 
through another public or licensed 
nonprofit private agency. One 
commenter suggested that the final rule 
permit private nonprofit agencies, 
instead of the State agency, to enter into 
the agreement for reimbursement of 
nonrecurring expenses with those 
families with whom it has placed a 
child. 

Response: The role suggested for the 
private agency is not a feasible one. as 
the ultimate responsibility for managing 
and administering this program is with 
the Slate agency. The law requires the 
State to enter into adoption assistance 
agreements with adoptive parents. 
However, the State is encouraged to 
enlist the aid of the private nonprofit 
agency in determining that the child 
meets the definition of “a child with 
special needs’* in section 473(c). A Stale 
may include the private nonprofit 
agency, if it is appropriate, as a third 
party to the agreement. 

Comment' Another commenter stated 
that the regulations should not require 
that parents first pay expenses and then 
be reimbursed by the State, but rather 
that a provision should be included 
permitting States to reimburse agencies 
which have incurred expenses on behalf 
of adopting parents. 

Response: The specific procedures for 
implementing the reimbursement 
process are left to State discretion. 
Parents must enter into an agreement 
with the Slate before any expense is 
reimbursed. The State may decide to 
reimburse the parents or to pay 
allowable costs directly. 

Comment' Several commenters 
questioned or asked for clarification of 
“costs incurred by or on behalf of* 
adoptive parents and wondered whether 


costs to the State agency could be 
claimed under the nonrecurring 
expenses claim. 

Response: Only the one-time expenses 
of adoption for which parents are 
ultimately responsible, i.e., out-of-pocket 
costs, are considered to be nonrecurring 
expenses. The costs to the agency, either 
public or private nonprofit or of an 
independent agent are not covered 
under this provision. If, for example, the 
costs of the adoption study and 
supervision are covered by a private 
nonprofit agency, then no 
reimbursement will be made. Only if the 
parents are billed and are ultimately 
liable to pay the charge does the 
expense qualify under this provision. 

However, the State agency may claim 
the costs of administrative activities 
required for reimbursement of 
nonrecurring expenses, as well as the 
reimbursement itself, as administrative 
costs of title IV-E at the u.sual 50 percent 
reimbursement rate. 

Section 1356.41(h) 

Comment: Several commenters a.skcd 
for clarification or direction on the 
matter of which State is responsible for 
the payment of nonrecurring expenses 
when a child is placed across State 
lines. 

Response: New paragraph (h) clarifies 
that States which enter into agreements 
for ongoing State or Federal adoption 
assistance payments or services also 
have the responsibility for 
reimbursement of the adoptive parents 
for nonrecurring expenses. We believe 
this approach for adopting parents to be 
the most practical and least burdensome 
for the State agency, since the agency 
will have already developed a 
relationship with the adopting parents. 
In cases where there is no agreement for 
ongoing adoption assistance payments 
or services, we believe that it would be 
most reasonable for the State where the 
final decree of adoption is issued to 
reimburse parents for nonrecurring 
expenses. 

Section 1356.41(i) 

Comment' Paragraph (h) of the NPRM 
restated the statutory definition of the 
term “nonrecurring adoption expenses'* 
and proposed to define the term “other 
expenses** as used in the statutory 
definition. There were a number of 
comments on this paragraph. Many 
questioned the language or suggested 
that the costs associated with making 
physical changes in order to permit the 
accommodation of a child's special 
needs within the family environment be 
included as allowable “other expenses.** 
One commenter disagreed with the 
inclusion of food, lodging and 


transportation and suggested that States 
be permitted to make a case-by-case 
determination as to whether these types 
of costs are appropriate and necessary 
to “strengthen family life." The 
commenter suggested that the last 
sentence of this section end after the 
phrase “supervision of the placement 
prior to adoption.** Other commenters 
responded in a similar vein and 
expressed reservations because they felt 
the proposed rule was too broad and the 
State would be subsidizing private 
agencies, attorneys and courts. One 
commenter suggested that payment of 
“other expenses** be optional. Another 
commenter asked whether the cost of 
family counseling during the period 
before the final adoption decree is 
issued would be considered os **other 
expense** allowable for reimbursement. 

Response: Paragraph (h) of the NPRM 
is now paragraph (i) of the final rule. 

The language of this section has not 
been changed because the proposed 
language adequately described the 
reimbursable expenses. One-time costs 
associated with physical remodeling, 
renovation, and alternations of the 
adoptive parents’ home or property are 
not expenses of the adoption process 
and thus, arc not reimbursable. 

In regard to the matter of family 
counseling prior to the final decree of 
adoption, we consider such services to 
be separate from the expenses of 
adoption and therefore not in the 
category of “other expenses” of 
adoption. The costs of such services for 
the child with special needs are the 
responsibility of the placing agency. 

Finally, in response to the suggestion 
that the reimbursement of “other 
expenses’* be an option, the law 
provides for the reimbursement of 
“other expenses.” It would contravene 
the statute if reimbursement of such 
expenses were optional. 

Section 1356.41(j) 

Comment: Paragraph (i) in the NPRM, 
now paragraph (j) in the final rule, 
proposed to allow States until the close 
of the Slates* second general legislative 
sessions following publication of this 
final rule in order to comply with these 
new requirements. One commenter 
asked for clarification that the 
legislative session referred to in the 
proposed rule was the State session and 
not the Federal session. 

Two commenters addressed the need 
to move quickly with implementation of 
this rule and not permit delays in the 
implementation based on State 
legislative sessions. Two commenters 
opposed the position that failure by the 
State agency to provide reimbursement 
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for expenses beginning with January 1, 
1987 would result in noncompliance by 
the State with section 473 of the Act. 
Several commenters also asked for 
clarification of the State's ability to 
claim FFP for reimbursement of 
expenditures for nonrecurring expenses 
back to January 1,1987. 

Response: A minor change in 
paragraph (j) of the final rule clarifies 
that the legislative session referred to in 
the rule is that of the State government. 
We did not reduce the time in which the 
States must make legislative changes in 
order to meet the Federal requirements. 
We believe the final rule provides a 
balanced approach to meeting the needs 
of the State agencies and adoptive 
parents. On the one hand. States are 
permitted a reasonable period of time 
after the publication of the final rule to 
amend State statutes in order to 
conform to the Federal law. On the other 
hand, claims from parents must be paid 
if they meet the requirements of the law 
and regulation. States have two years 
from the date of their expenditures to 
claim FFP. 

With respect to the issue of 
noncompliance, the rule simply clarifies 
what is already in the law. Section 
471(a)(1) requires a State to have a plan 
***** which provides * * * for 
adoption assistance in accordance with 
section 473” and section 473 requires 
payment of nonrecurring expenses. 

There were no comments on 
§ 1356.41(j) of the NPRM (new paragraph 
(k) of the final rule) and § 1356.60. and 
they have not been changed. 

IV. Impact Analysis 

Executive Order 12606: The Family 

Executive Order 12606 requires 
Federal agencies, in formulating and 
implementing policies and regulations, 
to assess the impact on family 
formation, maintenance and general 
well-being. We believe this rule will 
serve to strengthen and preserve family 
life and send a message of support and 
encouragement to all families who adopt 
children with special needs. This 
proposed regulation should have a 
significant positive impact in matters 
related to the family. Although no 
precise figures are available, as many as 
20.000 families may receive 
reimbursement under this program for 
costs related to adopting special needs 
children. 

Executive Order 12291 

Executive Order 12291 requires that a 
regulatory impact analysis be prepared 
for major rules, which are defined in the 
Order as any rule that has an annual 
effect on the national economy of $100 


million or more or certain other 
specified effects. Nothing in either the 
statute or the proposed rule is likely to 
create substantial costs. The 
Department has determined that these 
regulations are not major rules within 
the meaning of the Executive Order 
because they will not have an effect on 
the economy of $100 million or more or 
otherwise meet the threshold criteria. 

Regulatory Flexibility Act 

Consistent with the Regulatory 
Hexibility Act of 1980 (5 U.S.C. Ch. 5). 
the Department tries to anticipate and 
reduce the impact of rules and 
paperwork requirements on small 
businesses. For each rule with a 
“significant economic impact on a 
substantial number of small entities" an 
analysis is prepared describing the 
rule's impact on small entities. Small 
entities are defined in the Act to include 
small businesses, small nonprofit 
organizations, and small governmental 
entities. 

The primary impact of these 
regulations is on the States, which are 
not “small entities" within the meaning 
of the Act. For these reasons, the 
Secretary certifies that these rules will 
not have a significant impact on a 
substantial number of small entities. 

Paperwork Reduction Act 

Under the Paperwork Reduction Act 
of 1980, Pub. L. 96-511, all Departments 
are required to submit to the Office of 
Management and Budget (OMB) for 
review and approval any reporting or 
recordkeeping requirements in a 
proposed or final rule. 

As required by section 3504(h) of the 
Paperwork Reduction Act of 1980. we 
will submit a copy of this final rule to 
OMB for its review of the information 
collection requirements. However, we 
do not believe there are any new 
information collection requirements as 
State agencies administering the Title 
IV-E Adoption Assistance Program are 
already utilizing a format for adoption 
assistance agreements which may also 
be used with applicants for 
reimbursement of nonrecurring expenses 
of adoption. 

List of Subjects in 45 CFR Part 1356 

Adoption and foster care, Child 
welfare. Adoption assistance. 
Administrative costs, Nonrecurring 
expenses of adoption, Grant programs— 
social programs. 

(Catalog of Federal Domestic Assistance 
Program No. 13.659 Adoption Assistance) 


Date: November 9.1988. 

Sydney Olson, 

Assistant Secretary for Human Development 
Services. 

Approved: November 15.1988. 

Otis R. Bowen, 

Secretary. 

For the reasons set forth in the 
preamble, we are amending 45 CFR Part 
1356 as follows: 

PART 1356—REQUIREMENTS 
APPLICABLE TO TITLE IV-E 

1. The authority citation for Part 1356 
continues to read as follows: 

Authority: Adoption Assistance and Child 
Welfare Act of 1980, Pub. L. 96-272 as 
amended, 42 U.S.C. 670 et seq., 94 Stat. 501,42 
U.S.C. 620 et seq., 94 Stat. 516 et seq., section 
1102 of the Social Security Act as amended. 
42 U.S.C. 1302. 

2. Section 1356.40 is amended by 
revising paragraphs (b) introductory 
text, (b)(1). (b)(3) and (b)(4) as follows: 

§ 1356.40 Adoption assistance program: 
Administrative requirements to implement 
section 473 of the Act 

* • * • « 

(b) The adoption assistance 
agreement for payments pursuant to 
section 473(a)(2) must meet the 
requirements of section 475(3) of the Act 
and must: 

(1) Be signed and in effect at the time 
of or prior to the final decree of 
adoption. A copy of the signed 
agreement must be given to each party; 
and 

* ft • * « 

(3) Specify the nature and amount of 
any payment, services and assistance to 
be provided under such agreement and. 
for purposes of eligibility under title XIX 
of the Act, specify that the child is 
eligible for Medicaid services; and 

(4) Specify, with respect to 
agreements entered into on or after 
October 1.1983, that the agreement shall 
remain in effect regardless of the State 
of which the adoptive parents are 
residents at any given time. 

ft ft ft ft ft 

§ 1356.40 [Amended] 

3. Section 1356.40 is further amended 
by removing paragraph (c) and 
redesignating paragraphs (d), (e), (f) and 
(g). respectively as paragraphs (c), (d). 
(e). and (f). 

4. A new § 1356.41 is added to read as 
follows: 

§ 1356.41 Nonrecurring expenses of 
adoption. 

(a) The amount of the payment made 
for nonrecurring expenses of adoption 
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shall be determined through agreement 
between the adopting parent(s] and the 
State agency administering the program. 
The agreement must indicate the nature 
and amount of the nonrecurring 
expenses to be paid. 

(b) The agreement for nonrecurring 
expenses may be a separate document 
or a part of an agreement for either State 
or Federal adoption assistance 
payments or services. The agreement for 
nonrecurring expenses must be signed 
prior to the final decree of adoption, 
with two exceptions: 

(1) Cases in which the final decree of 
adoption was entered into on or after 
January 1,1987 and within six months 
after the effective date of the final rule; 
or 

(2) Cases in which a final decree was 
entered into before January 1.1987 but 
nonrecurring adoption expenses were 
paid after January 1,1987. 

(c) There must be no income eligibility 
requirement (means test) for adopting 
parents in determining whether 
payments for nonrecurring expenses of 
adoption shall be made. However, 
parents cannot be reimbursed for out-of- 
pocket expenses for which they have 
otherwise been reimbursed. 

(d) For purposes of payment of 
nonrecurring expenses of adoption, the 
State must determine that the child is a 
“child with special needs*' as defined in 
section 473(c) of the Act. and that the 
child has been placed for adoption in 
accordance with applicable State and 
local laws: the child need not meet the 
categorical eligibility requirements at 
section 473(a)(2). 

(e) (1) The State agency must notify all 
appropriate courts and all public and 
licensed private nonprofit adoption 
agencies of the availability of funds for 
the nonrecurring expenses of adoption 
of children with special needs as well as 
where and how interested persons may 
apply for these funds. This information 
should routinely be made available to 
all persons who inquire about adoption 
services after the publication date of 
this final rule. 

(2) The State agency must send a 
notice to all public and private nonprofit 
adoption agencies directing them to 
notify all their clients who adopted a 
special needs child between January 1. 

1986 and six months following the 
effective date of this rule of the 
availability of reimbursement for 
nonrecurring expenses paid after 
January 1.1987. 

(3) For adoptions in which a final 
decree is entered between January 1. 

1987 and six months after the effective 
date of this rule, or where a final decree 
was entered before January 1.1987 but 
nonrecurring adoption expenses were 


paid after January 1.1987, individuals 
who seek reimbursement must enter into 
an agreement with the State agency and 
file a claim with the State agency within 
two years of the effective date of this 
rule. For adoptions in which a final 
decree is entered more than six months 
after the effective date of this rule, the 
agreement must be signed at the time of 
or prior to the final decree of adoption. 

In such cases, claims must be filed with 
the State agency within two years of the 
date of the final decree of adoption. 

(f) (1) Funds expended by the State 
under an adoption assistance 
agreement, with respect to nonrecurring 
adoption expenses incurred by or on 
behalf of parents who adopt a child with 
special needs, shall be considered an 
administrative expenditure of the title 
IV-E Adoption Assistance Program. 
Federal reimbursement is available at a 
50 percent matching rate, for State 
expenditures up to $2,000, for any 
adoptive placement. 

(2) States may set a reasonable lower 
maximum which must be based on 
reasonable charges, consistent with 
State and local practices, for special 
needs adoptions within the State. The 
basis for setting a lower maximum must 
be documented and available for public 
inspection. 

(3) In cases where siblings are placed 
and adopted, either separately or as a 
unit, each child is treated as an 
individual with separate reimbursement 
for nonrecurring expenses up to the 
maximum amount allowable for each 
child. 

(g) Federal financial participation for 
nonrecurring expenses of adoption is 
limited to costs incurred by or on behalf 
of adoptive parents that are not 
otherwise reimbursed from other 
sources. Payments for nonrecurring 
expenses shall be made either directly 
by the State agency or through another 
public or licensed nonprofit private 
agency. 

(h) When the adoption of the child 
involves interstate placement, the State 
that enters into an adoption assistance 
agreement under section 473(a)(l)(B)(ii) 
of the Act or under a State subsidy 
program will be responsible for paying 
the nonrecurring adoption expenses of 
the child. In cases where there is 
interstate placement but no agreement 
for other Federal or State adoption 
assistance, the State in which the final 
adoption decree is issued will be 
responsible for reimbursement of 
nonrecurring expenses if the child meets 
the requirements of section 473(c). 

(i) The term “nonrecurring adoption 
expenses” means reasonable and 
necessary adoption fees, court costs, 
attorney fees and other expenses which 


are directly related to the legal adoption 
of a child with special needs, which are 
not incurred in violation of State or 
Federal law, and which have not been 
reimbursed from other sources or other 
funds. “Other expenses which are 
directly related to the legal adoption of a 
child with special needs” means the 
costs of the adoption incurred by or on 
behalf of the parents and for which 
parents carry the ultimate liability for 
payment. Such costs may include the 
adoption study, including health and 
psychological examination, supervision 
of the placement prior to adoption, 
transportation and the reasonable costs 
of lodging and food for the child and/or 
the adoptive parents when necessary to 
complete the placement or adoption 
process. 

(j) When State statutes must be 
amended in order to reimburse parents 
for nonrecurring expenses in the 
adoption of eligible children, legislation 
must be enacted before the close of the 
second general session following 
publication of the final rule and must 
apply retroactively to January 1,1987. 
Failure to honor all eligible claims will 
be considered non-compliance by the 
State with Title IV-E of the Act. 

(k) A State expenditure is considered 
made in the quarter during which the 
payment was made by a State agency to 
a private nonprofit agency, individual or 
vendor payee. 

§ 1356.60 [Amended] 

5. Section 1356.60 is amended by 
removing paragraph (c)(4) and 
redesignating paragraph (c)(5) as (c)(4). 

[FR Doc. 88-28577 Filed 12-13-88; 8:45 am] 

BtLUNQ CODE 413(M)1-M 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 571 

[Docket No. 74-14; Notice 59) 

RIN 2127—AC01 

Federal Motor Vehicle Salety 
Standards; Occupant Crash Protection 

agency: National Highway Traffic 
Safety Administration (NHTSA), DOT. 
action: Denial of petitions for 
reconsideration. 

summary: On November 23.1987, 
NHTSA published a final rule requiring 
light trucks and multipurpose passenger 
vehicles (MPVs) manufactured on or 
after September 1,1991 and equipped 
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with manual lap/ahoulder safety belts at 
the front outboard seats to comply with 
the injuiy criteria set forth in Standard 
No. 208 in a 30 mile per hour (mph) 
barrier crash test In order to minimize 
the impacts of this new requireo>ent on 
multistage manufacturers, this new 
requirement will apply only to vehicles 
with a gross vehicle weight rating of 

8,500 pounds or less and an unloaded 
vehicle weight of 5,500 pounds or less. 
The rule also responded to the dummy 
positioning issues raised in petitions for 
reconsideration of the final rule 
adopting the Hybrid UJ test dummy. 

NHTSA received five petitions for 
reconsideration of this rule. Some of 
those petitions sought changes to the 
Hybrid 111 dummy positioning 
procedures. Those positions are not 
addressed in this notice, since NHTSA 
has not finished its evaluation of those 
petitions. This notice responds only to 
those petitions seeking some 
modifications of the dynamic testing 
requirements. 

Three petiUoners asked for changes to 
the dynamic testing requirements for 
light trucks and KtPVs, for two reasons. 
First, it was alleged that the dynamic 
testing requirements were not 
practicable or appropriate for a 
particular type of light truck or MFV 
called a “forward control vehicle.” In 
the final rule, NHTSA explained that the 
available evidence showed that these 
requirements were both practicable and 
appropriate for forward control vehicles. 
The petitioner did not provide any new 
evidence to the contrary, nor did it refer 
to some evidence that the agency failed 
to consider in its determination set forth 
in the final rule. The additional evidence 
that has become available since the 
final rule shows that a 1988 forward 
control vehicle manufactured by Nissan 
complies fully with the dynamic testing 
requirements. Therefore, this notice 
reaffirms the agency's prior 
determination that these requirements 
are practicable and appropriate for 
forward control vehicles. 

Second, it was alleged that the 
dynamic testing requirements will 
impose some burdens on multistage 
manufacturers, notwithstanding the 
agency's stated intent to minimize 
burdens on these manufacturers. To 
better achieve the stated intent, these 
petitioners suggested that the rule be 
amended to exempt entirely from the 
dynamic testing requirements any 
vehicles completed by multistage 
manufacturers. In response to these 
petitions. NHTSA has reexamined the 
burdens imposed on multistage 
manufacturers. The burdens faced by 
multistage manufacturers to certify 


compliance of their vehicles with the 
dynamic testing requirements are not 
significantly different than the burdens 
they face currently, when they must 
certify that their vehicles comply with 
other standards whose compliance is 
determined in a 30 mph barrier crash. 
These burdens have not been excessive, 
and are the least that could be required 
consistent with the certification 
requirements set forth in the law. Hence, 
this notice denies the petitions for 
changes to the dynamic testing 
requirements. 

FOR FURTHER tHFORMATfON CONTACT: 

Dr. Richard L. Strombotne, Chief, 
Crashworthiness Division, NRM-12. 
NHTSA. 400 Seventh Street SW., 
Washington, DC 20590 (202-365-2264) 
SUPPLEMENTARY INFORMATION; 

Background 

On April 12.1985 (50 FR 14589), 
NHTSA published a notice proposing a 
number of amendments to Standard No. 
208, Occupant Crash Protection (49 CFR 
571.208). Among the proposals was one 
that manual lap/shoulder bells at the 
front outboard seating positions of light 
trucks and multipurpose passenger 
vehicles (MPVs) comply with the 
dynamic testing requirements of 
Standard No. 208. Under those dynamic 
testing requirements, the level of 
protection afforded to vehicle occupants 
by the vehicles occupant protection 
system is measured by using lest 
dummies and subjecting the vehicle to a 
30 mile per hour frontal crash into a 
barrier. 

On November 23.1987 (52 FR 44898). 
the agency published a final rule 
adopting a dynamic testing requirement 
for light trucks and MPVs. The preamble 
to that rule explained in detail the 
agency's conclusion that there was a 
safely need to extend the dynamic 
testing requirements to these types of 
vehicles and that compliance with the 
dynamic testing requirements was 
feasible for these types of vehicles. The 
preamble also reflected the agency 's 
decision to structure this rule so as to 
minimize the impact of the dynamic 
testing requirements on small 
businesses involved in the manufacture 
of light trucks and MPVs. 

There is a specialized class of smaD 
businesses involved in the final stage 
manufacture of a vehicle manufactured 
in two or more stages, and/or in the 
conversion or alteration of new vehicles. 
Under NHTSA'e regulations, a final 
stage manufacturer must certify that the 
completed vehicle conforms to all 
applicable safety standards. 

Additionally, a business that modifies or 
converts a new vehicle prior to its first 


sale to a consumer is a vehicle alterer 
under NHTSA's regulations, Alterers are 
required to certify that the altered 
vehicle continues to comply with all 
applicable Federal motor vehicle safety 
standards. Throughout the rest of this 
preamble, the term “final stage 
manufacturer" is used to refer to both 
final stage manufacturers and alterers. 
The overwhelming majority of final 
stage manufacturers do not have the 
engineering or financial resources to 
conduct dynamic testing of the vehicles 
they have completed. Accordingly, the 
agency sought to structure the final rule 
so that the impacts on these small 
businesses would be minimized to the 
extent possible. 

NirrSA obtained information from 
the Truck Body and Equipment 
Association, which represents many 
final stage manufacturers. that95-9S 
percent of the chassis used by its 
members involved in final stage 
manufacturing have a gross vehicle 
weight rating (GVWR) of greater than 

8.500 pounds and would have an 
unloaded vehicle weight greater than 

5.500 pounds when the vehicle is 
completed. To reduce the potential 
problems arising from the dynamic 
testing requirements for these small 
businesses, the agency limited the 
applicability of the dynamic testing 
requirements to vehicles with a CVWR 
of 8,500 pounds or less and an unloaded 
vehicle weight of 5.500 pounds or less 
Additionally, the agency exempted 
certain types of trucks and MPVs from 
the dynamic testing requirements, 
regardless of the vehicle's GVWR and 
unloaded vehicle weight. The exempted 
types were motor homes, open-body 
type vehicles. walk>in van-type vehicles, 
vehicles designed exclusively to be sold 
to the U.S. Postal Service, and vehicles 
carrying chassis-mount campers. 

For those vehicles produced by final 
stage manufacturers that were not 
exempted from the dynamic testing 
requirements, the final rule noted that 
those small businesses would still have 
available means to certify compliance 
that would not require the small 
business to conduct crash testing First 
the final stage manufacturer can slay 
within the limits set by the incomplete 
vehicle manufacturer. NHTSA's 
regulations require the manufacturers ol 
truck or van chassis used by final stage 
manufacturers to provide information on 
what center of gravity, weight, and other 
limitations must be observed for the 
completed vehicle to comply with the 
safety standards. When the final stage 
manufacturer observes those limits. H 
simply states that fact on the 
certification label and the certification 
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of the vehicle's compliance with the 
safety standards is based on the 
incomplete vehicle manufacturer's 
certification. Thus, if the final stage 
manufacturer observes all of the limits 
specified by the incomplete vehicle 
manufacturer, the final stage 
manufacturer does not have to conduct 
any testing or analysis before certifying 
the vehicle complies with the safety 
standards, including the dynamic testing 
requirements. 

Second, if the final stage manufacturer 
cannot stay within the incomplete 
vehicle manufacturer’s limits for a given 
chassis, the final stage manufacturer 
may choose to use a heavier chassis to 
complete its vehicle. The heavier chassis 
would have given the final stage 
manufacturer greater flexibility in 
completing the vehicle, since it would 
have higher limits established by the 
incomplete vehicle manufacturer. It is 
also possible that the switch to a 
heavier chassis would result in the 
completed vehicle not being subject to 
the dynamic testing requirements, if the 
completed vehicle had an unloaded 
vehicle weight of more than 5.500 
pounds or a GVWR of more than 8,500 
pounds. By switching to a heavier 
chassis and staying within the 
incomplete vehicle manufacturer’s limits 
for the heavier chassis, the final stage 
manufacturer would not have to conduct 
any additional testing or analysis before 
certifying that the completed vehicle 
conformed to all safety standards. The 
switch to a heavier chassis might offer 
other potential benefits as well, by 
reducing the possibility that chassis 
components, such as wheels, brakes, 
and axles, would be overloaded and fail 
during service. 

If the final stage manufacturer chose 
not to remain within the incomplete 
vehicle manufacturer's specifications 
under either of these approaches, the 
final rule also permitted the final stage 
manufacturer to complete the vehicle 
outside of those limits. However, if a 
final stage manufacturer completes a 
vehicle outside of those limits, the final 
stage manufacturer can no longer rely 
on the incomplete vehicle 
manufacturer’s specifications as the 
basis for certifying the completed 
vehicle. In such cases, the final stage 
manufacturer would have to conduct the 
necessary crash testing or engineering 
analysis to certify that the completed 
vehicle complies with applicable safety 
standards, including the dynamic testing 
requirement. 

This final rule also responded to 
issues related to the positioning of the 
Hybrid III test dummy. These issues 
were originally raised in petitions for 


reconsideration of the final rule 
adopting the use of the Hybrid III test 
dummy (51 FR 26688; July 25.1986). 
NHTSA decided to address the dummy 
positioning issues in the final rule 
establishing dynamic testing 
requirements for light trucks and MPVs. 
because the positioning procedures for 
the Hybrid III test dummy had to be 
established in order to use the Hybrid III 
dummy for testing light trucks and 
MPVs. 

Petitions for Reconsideration 

Five petitions for reconsideration of 
this rule were filed with the agency. 

Four of the petitioners were vehicle 
manufacturers (General Motors, Ford. 
Toyota, and Honda) and the fifth 
petitioner was a trade association 
representing some final stage 
manufacturers and alterers (National 
Truck Equipment Association). Some of 
the petitioners asked for reconsideration 
of the Hybrid III test dummy positioning 
procedures. The agency has not 
completed its evaluation of those 
petitions, so this notice does not address 
those petitions. NHTSA will soon 
publish a separate notice responding to 
the petitions for the Hybrid III test 
dummy. This notice addresses only 
those petitions seeking reconsideration 
of the dynamic testing requirements. 

A. Forward Control Vehicles 

General Motors asked that the 
dynamic testing requirements be 
“withdrawn” for a particular type of 
truck or MPV, the “forward control 
vehicle.” A “forward control vehicle” is 
defined at 49 CFR 571.3 as a vehicle 
configuration in which more than half of 
the engine length is rearward of the 
foremost point of the windshield base 
and the steering wheel hub is in the 
forward quarter of the vehicle length. 
General Motors argued that, because of 
the configuration of forward control 
vehicles (the driver and passenger are 
closer to the front of the vehicle than in 
passenger cars and the engine is not as 
far in front of the occupant compartment 
as it is in passenger cars), these vehicles 
cannot fully rely on the crush of the 
forward part of the vehicle to dissipate 
crash energy, as passenger cars and 
conventional pickup trucks do. Because 
of this difference. General Motors 
alleged that the dynamic testing 
requirements were not “practicable.” 
within the meaning of section 103(a) of 
the National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1392(a); the Safety 
Act). Additionally, General Motors 
alleged that the dynamic testing 
requirements were not “appropriate for 
the particular type of motor vehicle for 
which it is prescribed” with respect to 


forward control vehicles, as required by 
section 103(f)(3) of the Safety Act (15 
U.S.C. 1392(f)(3)). 

General Motors had previously raised 
similar arguments in its comments on 
the proposed dynamic testing 
requirements. In response to those 
arguments, the preamble to the final rule 
set forth the following discussion: 

The agency recognizes that because of the 
smaller amount of frontal crush space 
available in forward control and forward 
control type vehicles, it is more difficult to 
provide occupant crash protection in frontal 
crashes of those vehicles. However, there is 
information showing that those vehicles can 
be designed to meet the peformance 
requirements of Standard No. 208. In its 
NCAP program, the agency has tested a 1984 
Toyota Van, which is a forward control 
vehicle, in a 35 mph barrier impact test. In 
that test, which is a more severe test than the 
30 mph barrier impact test used in Standard 
No. 208, both the ^iver and the passenger 
test dummies did not exceed the HIC and 
chest acceleration limits set in the standard. 
The femur loads for the driver did exceed the 
limit in Standard No. 208, but the passenger's 
loads were well below the limit, NHTSA 
believes that with the longer leadtime 
provided by this notice, manufacturers can 
adopt appropriate changes to enable forward 
control and forward control type vehicles to 
meet the performance requirements of 
Standard No. 208. Therefore, the agency has 
decided not to exempt forward control or 
forward control type vehicles from the 
djmamic test requirement. 52 FR 44902. 

General Motors argued that this 
discussion showed that no forward 
control vehicles had met or exceeded all 
of the performance requirements of 
Standard No. 208 in an NCAP test, and 
that absent data showing that some 
design of forward control vehicle 
complies with all performance 
requirements of Standard No. 208, the 
agency cannot establish that the 
dynamic testing requirements are 
“practicable” for forward control 
vehicles. Stated otherwise. General 
Motors argued that the statutory 
requirements that standards be 
“practicable” means that: 

1. Some manufacturer’s forward 
control vehicles must already comply 
with all aspects of the dynamic testing 
requirements, or 

2. The design and technology for 
complying with the dynamic testing 
requirements in forward control vehicles 
must already be incorporated in forward 
control vehicles, as an established 
industry practice. 

NHTSA rejects this interpretation of 
the term “practicable.” as used in the 
Safety Act. General Motors' suggested 
interpretation of “practicable” has 
already been considered and rejected by 
the courts. See Chrysler Corporation v. 
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Department of Transportation, 472 F.2d 
659 {6th Cir. 1972). The court held that 
“the [NITTSA] is empowered to issue 
safety standards which require 
improvements in existing technology or 
which require the development of new 
technology, and it is not limited to 
issuing standards based solely on 
devices already fully developed.** 472 
F2d at 673. The court further explained 
this holding as follows: 

We do not intend to suggest that the 
Agency might impose standards so 
demanding as to require a manufacturer to 
perform the impossible, or impose standards 
80 imperative as to put a manufacturer out of 
business. But it is clear from the Act and its 
legislative history that the Agency may issue 
standards requiring future levels of motor 
vehicle performance which manufacturers 
could not meet unless they diverted more of 
dieir resources to producing additional safety 
technology than tbev might otherwise do. 472 
F.2d at 672-673. 

NITTSA agrees with General Motors* 
assertion that most forward control 
vehicle designs must be modified to 
comply with the dynamic testing 
requirements. The fact that few. if any, 
current designs of forward control 
vehicles would comply with the 
dynamic testing requirements does not, 
however, establish that those 
requirements are not practicable, within 
the meaning of the Safety Act. Instead, 
to determine whether a ^ange to the 
safety standards is practicable, the 
agency must determine whether the 
manufacturers could make changes to, 
or incorporate new technology on. their 
forward control vehicles so that those 
vehicles could comply with the dynamic 
testing requirements. Such a 
determination requires the agency to 
make a technical evaluation of the 
available evidence. 

In this case, the evidence available at 
the time of the final rule showed that 
few current designs of forward control 
vehicles would comply with the 
dynamic testing requirements, but that 
one forward control vehicle, the 1984 
Toyota Van, could comply with the 
dynamic testing requirements without 
any major design changes and without 
incorporating any radically new or 
different technology. This fact suggested 
that it would be possible for other 
manufacturers to adopt appropriate 
changes to the designs of their forward 
control vehicles to enable those vehicles 
to comply with the dynamic testing 
requirements, without requiring the 
manufacturers to develop or incorporate 
any radically new or different occupant 
protection technology. Accordingly, the 
agency concluded that it would be 
practicable for forward control vehicles 
manufactured on or after September 1, 


1991 to comply with the dynamic testing 
requirements. 

NITTSA notes that additional 
evidence that the dynamic testing 
requirements are practicable for forward 
control vehicles became available after 
the final rule was published. As part of 
its 1988 New Car Assessment Program 
(NCAP) testing, the agency subjected a 
1988 Nissan XE Van to a 35 mph barrier 
crash test. This is a much more severe 
test than the 30 mph barrier crash test 
conducted to determine if a vehicle 
complies with the dynamic testing 
requirements m Standard No. 208, 
Notwithstanding the 36 percent higher 
crash forces, the Nissan XE Van, which 
is a forward control vehicle, exceeded 
oil of the Standard No. 200 performance 
requirements in this NCAP test. This 
reinforces NHTSA's previous conclusion 
that the dynamic testing requirements 
are practicable for forward control 
vehicles. 

General Motor’s assertion that the 
Toyota Van is not representative of all 
forward control vehicles, because of its 
engine location, misses the point. 
NITTSA agrees with the implication that 
a different combination of changes and 
occupant protection technologies may 
be needed in forward control vehicles 
with different engine locations, or with 
other differences from the Toyota and 
Nissan Vans. However. NHTSA was not 
suggesting that ail vehicle 
manufacturers should simply copy what 
Toyota did for its 1984 van or what 
Nissan did for its 1988 van. Rather, 
NHTSA was expressing its conclusion 
that the vehicle manufacturers could 
incorporate appropriate occupant 
protection technologies and any 
necessary production changes to their 
own particular designs of forward 
control vehicles to allow those vehicles 
to comply with the dynamic testing 
requirements within the timeframe 
specified in the final rule. 

NHTSA notes that General Motors did 
not provide any data in its petition or in 
its earlier submissions to show that it 
had made good faith efforts to design its 
forward control vehicles to comply with 
the dynamic testing requirements, but 
was unable to do so. Hence, there is no 
evidence available to the agency 
showing that dynamic testing 
requirements will not be practicable for 
forward control vehicles. Absent some 
such evidence, NHTSA has no basis for 
changing its determination, which is 
based on actual crash test data, that 
these requirements are practicable. 

The agency would review its 
determination of practicability if some 
available evidence appears to show that 
the dynamic testing requirements are 
not practicable for forward control 


vehicles. For instance, if General Motors 
or any other manufacturer can show 
that it has made specific changes to its 
forward control vehicles and, in spite of 
those changes, the vehicles still do not 
comply with the dynamic testing 
requirements. NHTSA would carefully 
evaluate this submission. *rhe 1991 
effective date for dynamic testing of 
forward control vehicles allows both the 
agency and the manufacturers sufficient 
time to gather additional evidence about 
the practicability of the dynamic testing 
requirements for forward control 
vehicles. Additionally, the 1991 effective 
date would allow the agency to make 
appropriate changes to the requirements 
for forward control vehicles, if that 
additional evidence shows it is not 
practicable for forward control vehicles 
to comply with these dynamic testing 
requirements. To repeat, there simply is 
no such evidence presented in General 
Motors* petition or otherwise available 
to the agency at this time. 

In its petition. General Motors stated 
that It was ’’especially concerned” that 
NHTSA gave the impression that the 
agency believes a longer leadtime is an 
alternative to an agency determination 
of practicability. TTie agency did not 
intend to give this impression, and did 
not follow such a course of action in 
connection with this rule. Instead, 
NHTSA expressly found that the 
dynamic testing requirements were 
practicable for forward control vehicles, 
as explained above. NHTSA also found 
that additional leadtime was necessary 
for the manufacturers to incorporate 
appropriate changes to their forward 
control vehicles, to avoid imposing 
undue hardships or unnecessary 
additional costs on the manufacturers. 
This authority is expressly granted to 
NHTSA by section 103(c) of the Safety 
Act (15 U..C. 1392(c)). and is consistent 
with the legislative intent of the Safety 
Act; see S. Rep. No. 1301, 89th Cong., 2d 
Sess., at 7 (1966). 

General Motors* final argument was 
that the dynamic testing requirements 
were not appropriate for the particular 
vehicle type (forward control vehicles). 
This argument was expressed as 
follows: ’’Given the uncertainties that 
exist, a possible result of the agency 
rulemaking may be the demise of the 
forward control configuration” (NHTSA 
Docket No. 74-14-N53-022. at 3; 
emphases added). The agency’s 
response to this argument is similar to 
its response to General Motors’ 
practicability argument. At this time, 
both the Nissan and the Toyota Van 
show that it is possible for vehicles to 
retain their forward control 
configuration and comply with the 
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d>iiamic testing requirements. No data 
are available that substantiate General 
Motors* speculation about the demise of 
forward control vehicles, and the 
expenence of the Toyota and Nissan 
vans refutes that speculation. Based on 
the available data. NHTSA reaffirms its 
previous determination that dynamic 
testing requirements are appropriate for 
forward control vehicles. Accordingly, 
the Genera! Motors’ petition for 
reconsideration is denied. 

B. Impacts on Final Stage 
Manufacturers 

Two petitioners asked that the 
dynamic testing requirements be 
modified to further reduce the burdens 
on final-stage manufacturers and 
alterers. The National Truck Equipment 
Association (NTEA) argued that the 
dynamic testing requirements were not 
“reasonable” or ’’practicable,” within 
the meaning of the Safety Act, for 
vehicles that were manufactured in two 
or more stages. The bases for these 
assertions were that: 

1. Such vehicles are not used primarily 
for personal or family transportation; 
and 

2. The small businesses that produce 
these vehicles do not have the economic 
or technological expertise to conduct 
dynamic testing. 

Even assuming tliat the vehicles in 
question are not used primarily for 
personal or family transportation 
purposes, this fact by itself does not 
have some special significance under 
the Safety Act Section 103 of the Safety 
Act sets forth a number of criteria a 
safety standard must satisfy when it 
applies to a group of vehicles. These 
criteria include determinations of 
whether the standard ”18 reasonable, 
practicable, and appropriate for the 
particular type of motor vehicle for 
which it is prescribed,” and whether the 
standard ’‘meets the need for motor 
vehicle safety.” 

Certainly the fact that a vehicle 
carries special work-related equipment, 
such as a ’’cherry-picker” basl^t, could 
result in particular requirements in 
safety standards not being reasonable, 
practicable, or appropriate for that 
vehicle type. It is also possible that the 
special equipment or the vehicle’s size 
might indicate that particular 
requirements of a standard need not 
Jipply to that vehicle to meet the need 
for safety for that vehicle. Additionally, 
a vehicle’s intended use for some 
particular work-related purpose, such as 
plowing snow or as a delivery van, 
might make it unreasonable or 
impracticable to apply requirements of 
standards that apply to vehicles 


intended to be used primarily for family 
or personal transportation purposes. 

It is not clear if NTEA was making 
such an assertion with respect to the 
dynamic testing requirements, since its 
petition did not identify any particular 
vehicle type, such as fire trucks, cherry- 
pickers, or ambulances, for which the 
dynamic testing requirements were not 
reasonable or practicable. The failure to 
identify any particular vehicle tj^pe for 
which dynamic testing is not reasonable 
and practicable gives the agency no 
basis on which to modify the 
requirements of the final rule. In 
connection with the final rule, NHTSA 
determined that the dynamic testing 
requirements satisfied all statutory 
criteria for trucks and MPVs with a 
GVWR of 8,500 pounds or less and an 
unloaded vehicle weight of 5,500 pounds 
or less, except for convertibles, open- 
body type vehicles, walk-in van-type 
trucks, motor homes, vehicles designed 
to be exclusively sold to the U.S. Postal 
Service, and vehides carrying chassis- 
mount campers. NTEA has not provided 
any data demonstrating that these 
determinations were erroneous, so 
NHTSA reaffirms those determinations 
on the basis of the available evidence. 

It is possible that NTEA was asserting 
that it is not reasonable or practicable to 
require vehicles to comply with dynamic 
testing requirements if they are used for 
work-related purposes, instead of 
personal or family transportation 
purposes, regardless of any particular 
characteristics of the vehicle. If this is 
what NTEA meant, NITTSA disagrees. 
Since the dynamic testing requirements 
satisfy the statutory criteria for subiect 
vehides regardless of whether the 
vehicle is used for work-related 
purposes or personal transportation 
purposes, there is no basis in the Safety 
Act to permit a worker on the fob to 
receive a lesser level of crash protection 
than is reasonable, practicable, and 
appropriate for the vehicle in which the 
worker is performing his or her job. 
Similarly, the need for motor vehide 
safety does not diminish on the job. 
Therefore, NHTSA does not believe that 
the fact that vehides are used 
extensively or solely for work-related 
purposes, by itself, suggests that the 
dynamic testing requirements are not 
reasonable and practicable for such 
vehicles. 

With respect to NTEA’s other basis 
for asserting that the dynamic testing 
requirements were not reasonable and 
practicable for vehides completed by 
final stage manufacturers. NHTSA 
stated in the preamble to the final rule 
that it agrees with NTEA’s assertion 
that most final stage manufacturers and 
alterers do not have the resources to 


conduct dynamic testing of their 
completed vehicles. However, that 
preamble also noted that these small 
manufacturers had several means 
whereby they would not need to 
conduct crash testing or engineering 
analyses to certify that their completed 
vehicles complied with the dynamic 
testing requirements. 

The final stage manufacturer need not 
conduct any crash testing or engineering 
analyses if it completes its vehides 
within the limits spedfied by the 
incomplete vehicle manufacturer. When 
the vehicle is completed within those 
limits, the final stage manufacturer 
simply states that fact in its certification 
of the vehide. When a final stage 
manufacturer is unable to complete the 
vehide within the specifications 
established by the incomplete vehide 
manufacturer, the final stage 
manufacturer can build the vehide on a 
heavier chassis, and remain within the 
limits specified for that heavier chassis. 
Again, the final stage manufacturer 
would not have to conduct any dynamic 
testing or engineering analyses prior to 
certifying the vehicle complies with the 
safety standards. Finally, if a final stage 
manufacturer chooses to complete a 
vehide outside of the specifications 
established by the incomplete vehicle 
manufacturer, the final stage 
manufacturer must conduct the 
necessary crash testing or engineering 
analysis to show that the completed 
vehicle complies with the dynamic 
testing requirement. 

The availability of these alternatives 
allowed the rule to strike a proper 
balance between two statutory goals. 
First, the alternatives assure the public 
that the enhanced safety protection of 
vehicles that are certifi^ as complying 
with dynamic testing requirements will 
be provided in all vehides subject to 
those requirements. Second, the 
alternatives minimize the burdens 
imposed by the newly-established 
dynamic testing requirements on 
multistage manufacturers, most of which 
are small businesses. 

However, NTEA asserted that these 
alternatives were not suffidently helpful 
to final stage manufacturers. With 
respect to the alternative of completing 
the vehide within the spedfications 
established by the incomplete vehicle 
manufacturer, NTEA asserted that this 
course of action might not be realistic, 
because ’’the customization demanded 
by the market often makes it impossible 
to stay within the bemndaries of the 
incomplete vehide manufacturer.” With 
respect to the possibility of using a 
heavier chassis and remaining within 
the specifications established for the 
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heavier chassis, NTEA asserted that the 
contracts offered for bidding by final 
stage manufacturers often include the 
desired GVWR of the completed vehicle 
in the specifications, and that final stage 
manufacturers that use a heavier chassis 
would be unlikely to be awarded the 
contract. Finally, with respect to the 
possibility of the final stage 
manufacturers conducting engineering 
analysis or testing, NTEA asserted that 
this wasn't really a viable option 
because the agency has acknowledged 
that most final stage manufacturers do 
not have the engineering or financial 
resources to conduct the necessary 
testing or engineering analysis. 

The agency did not suggest that the 
dynamic testing requirements would not 
impose any additional burdens on these 
small businesses. Rather, NHTSA said 
that it was "limiting the effects of this 
rule on small businesses to the extent 
possible.*' 52 FR 44898; November 23, 
1987 (emphasis added). Section 114 of 
the National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1403) clearly 
requires every manufacturer, including 
every final stage manufacturer, to certify 
that each of its vehicles conforms to all 
applicable Federal motor vehicle safety 
standards. Because of this statutory 
provisions, final stage manufacturers 
will experience some additional burden 
to certify compliance with the dynamic 
testing requirements. NHTSA has no 
authority to exempt small businesses 
from the statutorily-imposed 
requirement to certify compliance with 
the dynamic testing requirements. 

The final rule did, however, exercise 
the agency's authority to minimize the 
burdens imposed on small businesses by 
the dynamic testing requirements, so 
that those burdens will not be 
significant. To achieve tliis end, the final 
rule established limits on the GVWR 
and the unloaded vehicle weight of 
vehicles subject to the dynamic testing 
requirements. The agency determined 
that there was a lesser safety need for 
these heavier vehicles to comply with 
the dynamic testing requirements. 
Because of the lesser safety need for 
dynamic testing of these heavier 
vehicles, NHTSA exercised its authority 
to establish the weight limits and avoid 
any certification problems for the 
overwhelming majority of the vehicles 
manufactured by these small 
businesses. 

Those vehicles completed by these 
small businesses within the weight 
limits established in the final rule will 
be subject to the dynamic testing 
requirements. The safety need for 
compliance with the dynamic testing 
requirements in these vehicles is 


identical to the safety need for the same 
size vehicles manufactured by the larger 
manufacturers. Since the dynamic 
testing requirements also satisfy all 
other criteria in the Safety Act for 
vehicles produced by these small 
manufacturers that are within the 
established weight limits, NHTSA has 
no basis for exempting these vhicles 
from the dynamic testing requirements. 

The dynamic testing requirements are 
not the first or only instance where final 
stage manufacturers generally do not 
have the resources necessary to certify 
that their vehicles comply with the 
requirements of a safety standard. Only 
final stage manufacturers that have the 
necessary resources to conduct 30 mph 
barrier crash test or engineering 
analyses of that condition could certify 
that their completed vehicles complied 
with the windshield mounting and 
windshield zone intrusion standards 
(Standard Nos. 212 and 219, 
respectively), or the fuel system integrity 
standard (Standard No. 301). 
Additionally, only those final stage 
manufacturers that have the necessary 
resources to conduct brake testing could 
certify that their completed vehicles 
complied with the braking standards 
(Standard No. 105 for hydraulic brake 
systems and Standard No. 121 for air 
brake systems). Notwithstanding the 
fact that to this agency's knowledge few. 
if any, of the final stage manufacturers 
have the necessary financial and 
technical resources to certify that their 
completed vehicles comply with these 
standards, the Safety Act expressly 
requires them to so certify. 

Absent some action by NHTSA, this 
statutory requirement could have 
imposed an unreasonably large burden 
on final stage manufacturers or required 
them to do something that was beyond 
their capabilities. To avoid such a result, 
the agency incorporated additional 
provisions in its certification regulations 
(49 CFR Parts 567 and 568). Those 
provisions require the incomplete 
vehicle manufacturers (companies such 
as Chrysler, Ford, and General Motors) 
to certify the compliance of their 
incomplete vehicles, and require the 
final stage manufacturers to certify the 
compliance of the components they 
mount on the vehicle and the effect of 
the mounting, to thus obtain effective 
certification of the completed vehicle 
without imposing unreasonable burdens 
on either incomplete or final stage 
manufacturers. 

With respect to the brake standards 
and the standards where compliance is 
evaluated in a 30 mph barrier crash test, 
the agency's certification regulations 


require the incomplete vehicle 
manufacturer to either: 

1. Certify that the completed vehicle 
will comply with these standards //it is 
completed within specifications 
established by the incomplete vehicle 
manufacturer; or 

2. State that conformity with these 
standards is not substantially affected 
by the design of the incomplete vehicle. 

When the incomplete vehicle 
manufacturer follows the first course of 
action listed above, it provides 
specifications that generally establish 
some limits on the parameters of the 
completed vehicle, such as its weight, 
height of center of gravity, and so forth. 
When the vehicle is completed within 
the incomplete vehicle manufacturer’s 
specifications, the final stage 
manufacturer need only so state on its 
certification label and the responsibility 
for the vehicle's conformity with the 
standards rests entirely on the 
incomplete vehicle manufacturer. 

However, when the final stage 
manufacturer chooses to complete the 
vehicle outside of the specifications 
established by the incomplete vehicle 
manufacturer, the final stage 
manufacturer must assume the 
responsibility for the vehicle's 
conformity with the safety standards. 
This means that the final stage 
manufacturer cannot rely upon the 
incomplete vehicle manufacturer's 
specifications as the basis for certifying 
that the completed vehicle conforms 
with applicable safety standards. 
Instead, the final stage manufacturer 
must conduct its own testing or 
engineering analysis as the basis for 
certifying that the completed vehicle 
conforms with the safety standards. 

As noted in the final rule, very few 
final stage manufacturers and alterers 
have the technical and financial 
resources necessary to conduct testing 
or engineering analyses. Absent the 
resources necessary to conduct such 
testing or engineering analyses, the final 
stage manufacturer cannot legally 
complete its vehicles outside the 
incomplete vehicle manufacturer's 
specifications. Thus, even before the 
dynamic testing requirements apply to 
final stage manufacturers* completed 
vehicles, very few of those 
manufacturers could legally complete 
vehicles outside the specifications 
established by the incomplete vehicle 
manufacturers, because the vast 
majority of final stage manufacturers 
lack the resources needed to assume 
responsibility for the certification of the 
completed vehicle. NHTSA believes the 
dynamic testing requirements will have 
a minimal impact on these final stage 
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manufacturers, since they are obliged to 
complete all of their vehicles within the 
limits established by the incomplete 
vehicle manufacturer in any case. These 
manufacturers can simply continue their 
current practice of completing their 
vehicles within the limits established by 
the incomplete vehicle manufacturer. 

Hie small percentage of these small 
businesses that have the necessary 
resources to conduct crash testing and 
brake testing or engineering analyses 
were the only final stage manufacturers 
that could complete vehicles outside of 
the incomplete vehicle manufacturer’s 
specifications prior to the establishment 
of the dynamic testing requirements. 
These final stage manufacturers can 
evaluate compliance with the dynamic 
testing requirements during the 
engineering analyses or crash testing 
they now conduct to evaluate the 
compliance of their completed vehicles 
with Standard Nos. 212, 219. and 301. If 
they conduct crash testing at present, 
the only change would be that the final 
stage manufacturers would now have to 
use instrumented test dummies, instead 
of the non-instrumented test dummies 
they currently use. Instrumented test 
dummies will increase the cost of a 
crash test by about $8,500 for each 
dynamic test conducted by these small 
businesses. This sum should not add a 
significant burden on these small 
businesses, considering the costs of the 
engineering analyses or crash testing 
they currently conduct. 

When the incomplete vehicle 
manufacturer follows the second course 
of action listed above; i.e., states that 
conformance to a particular safety 
standard is not substantially affected by 
the design of the incomplete vehicle, the 
final stage manufacturer is responsible 
for certifying that the completed vehicle 
conforms to that safety standard. In this 
case, the final stage manufacturer is 
required by the Safety Act to exercise 
due care in certifying that the completed 
vehicle complies with the applicable 
safety standard. Any final stage 
manufacturer that has the necessary 
resources to do so may conduct the 
necessary testing or engineering 
analysis, and certify that the vehicles it 
completes from this manufacturer’s 
incomplete vehicles comply with the 
applicable safety standards. On the 
other hand, if the final stage 
manufacturer lacks the financial or 
engineering resources to conduct the 
appropriate testing or engineering 
analyses to exercise due care in its 
certification, it cannot purchase any 
incomplete vehicles from manufacturers 
that state that conformance is not 
substantially affected by the design of 


the incomplete vehicle. Instead, these 
smaller final stage manufacturers must 
purchase their incomplete vehicles from 
those incomplete vehicle manufacturers 
that certify the completed vehicle will 
comply with the standard when 
completed within specifications. 

Accordingly, the NTEA petition is 
denied. NHTSA concludes again that the 
vast majority of final stage 
manufacturers lack the financial and 
engineering resources necessary to 
establish due care in certifying that a 
completed vehicle complies with 
applicable safety standards. Because of 
this lack of resources, the vast majority 
of final stage manufacturers cannot 
legally complete a vehicle outside of the 
specifications established by the 
incomplete vehicle manufacturer. 

Hence, NTEA’s point about the need to 
go outside the incomplete vehicle 
manufacturer’s specifications to respond 
to the market demand for customization 
is not directly relevant to this decision, 
because the vast majority of final stage 
manufacturers are obligated to remain 
within the incomplete vehicle 
manufacturer’s specifications before the 
dynamic testing requirements apply to 
these vehicles. For those few 
manufacturers that could exceed the 
incomplete vehicle manufacturer’s 
specifications, they can continue to 
conduct their own engineering analyses 
or dynamic testing. It will cost more to 
conduct those analyses or test, but the 
higher costs will not be significant 
relative to these manufacturers* existing 
programs for certifying their vehicles. 

Toyota also asked for reconsideration 
of the dynamic testing requirements as 
they applied to vehicles manufactured in 
more than one stage. In its petition, 
Toyota stated that it would have to 
impose stringent limitations on vehicle 
weight, weight distribution, and center 
of gravity height in order that its crash 
tests might be representative of the 
results of crash tests of the vehicles as 
completed or altered. Ford had raised a 
similar point in its comments on the 
proposal to require dynamic testing of 
light trucks and MPVs. Toyota asserted 
that these stringent limitations would 
put its incomplete vehicles at a 
competitive disadvantage compared to 
those incomplete vehicles that would 
not be subject to the dynamic testing 
requirements because of their GVWR or 
unloaded vehicle weight when 
completed. 

With regard to Toyota’s first point, 
Toyota's assertion that it will have to 
impose "stringent limitations on vehicle 
weight, weight distribution,* and center 
of gravity height" for its incomplete 
vehicles subject to the dynamic testing 


requirements is simply speculation at 
this point. At this time, there is no 
indication that the incomplete vehicle 
manufacturers will have to include 
limits on specifications in addition to 
the limits currently set for such 
specifications as vehicle weight, weight 
distribution, and center of gravity 
height. Further, there is no evidence that 
the specifications established by the 
incomplete vehicle manufacturers for 
vehicles subject to the dynamic testing 
requirements will necessarily be more 
stringent than the specifications 
established at the present. Neither 
Toyota nor any other incomplete vehicle 
manufacturer can establish 
unreasonably stringent limitations for 
its incomplete vehicles, since the final 
stage manufacturers would then 
purchase their incomplete vehicles from 
other manufacturers, who would 
presumably establish more realistic 
limitations for their incomplete vehicles. 

These determinations were made by 
the agency after considering the 
evidence available at this time. Neither 
Toyota nor any other incomplete vehicle 
manufacturer has submitted any testing 
or engineering analyses it has conducted 
to determine what additional limitations 
it will have to impose on its incomplete 
vehicles subject to the dynamic testing 
requirements. Until such evidence 
becomes available, however, the agency 
has no basis for changing the 
requirements established after 
considering the currently available 
evidence. 

Toyota's assertion that final stage 
manufacturers and alterers may 
substitute the heavier incomplete 
vehicles not subject to the dynamic 
testing requirements for incomplete 
vehicles subject to the dynamic testing 
requirements is not in accord with 
NTEA’s assertion that, in many 
instances, final stage manufacturers and 
alterers cannot use heavier chassis for 
their vehicles. Additionally, as noted in 
the final rule, 90 to 95 percent of the 
incomplete vehicles used in final stage 
manufacturing exceed the weight limits 
established for dynamic testing. 
Presumably, the final stage 
manufacturers have some compelling 
market-based reason for using the less 
heavy incomplete vehicles for 5 to 10 
percent of their vehicles. Those market- 
based reasons for using lighter vehicles 
for 5 to 10 percent of final stage 
manufacturer production will not cease 
to exist because of the dynamic testing 
requirements. Hence, NHTSA has no 
reason to believe that the market share 
for incomplete vehicles in the weight 
range now subject to dynamic testing 
will decrease. 
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Toyota also asserted that NHTSA 
recognized the problems that the 
dynamic testing requirements would 
impose on vehicles like motor homes 
and vehicles carrying chassis>mount 
campers, so it exempted these types of 
vehicles from the dynamic testing 
requirements. According to Toyota, 
other “virtually-identicar* vehicles 
would experience the same problems, 
yet not be exempted from the dynamic 
testing requirements. As an example. 
Toyota asserted that a plumber’s or 
electrician’s truck is “not unlike*’ a 
vehicle with a chassis-mount camper, 
yet the plumber’s or electrician’s truck is 
subject to the dynamic testing 
requirements, while the vehicle with a 
chassis-mount camper is not. 
Additionally, Toyota stated that half of 
its incomplete vehicles are motor homes 
after they are completed vehicles. 
Toyota alleged that the exclusion of 
motor homes from the dynamic testing 
requirements means that those final 
stage manufacturers that complete 
Toyota’s incomplete vehicles into motor 
homes will not be subject to the 


dynamic testing requirements, while 
those final stage manufacturers that 
complete the identical incomplete 
vehicle into a different type of vehicle 
will be subject to the dynamic testing 
requirements. 

NHTSA does not find this argument 
persuasive. In developing the final rule. 
NHTSA sought to determine whether 
compliance with the dynamic testing 
requirements would impose 
unreasonable burdens on any types of 
vehicles, and to exempt any such 
vehicle types from the dynamic testing 
requirements. In the case of those types 
of light trucks and MPVs that were not 
exempted from the dynamic testing 
requirements, NHTSA was not 
suggesting that compliance with the 
dynamic testing requirements would not 
impose any additional burdens. Rather, 
the agency found that the additional 
burdens were reasonable. NHTSA does 
not doubt that some non-exempted 
vehicles will face problems similar to 
those that would be faced if a type of 
exempted vehicle had to comply with 
the dynamic testing requirements. The 


difference is that the problems can be 
overcome with reasonable efforts in the 
case of non-exempted vehicle types, 
while reasonable efforts would not 
overcome similar problems for the 
exempted vehicle types. Toyota’s 
petition did not set forth any basis for 
the agency to change its conclusion that 
the dynamic testing requirements would 
impose reasonable burdens on the 
subject light trucks and MPVs. 

After considering these petitions, the 
agency has concluded that they have not 
presented any basis on which to change 
the dynamic testing requirements for 
light trucks and MPVs. These petitions 
are, therefore, denied. The dynamic 
testing requirements set forth in the 
November 23,1987 final rule will apply 
to all subject light trucks and MPVs^ 
manufactured on or after September 1, 
1991. 

Issued on December 9.1988. 

Diane K. Steed, 

Administrator. 

IFR Doc. 88-28784 Filed 12-13-88; 8:45 am| 
BtUINQ CODE 4910-59-li 
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DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7CFR Part 919 

[Docket No. FV-89-0021 

Peaches Grown In Mesa County, Co; 
Proposal Redefining Producer 
Representation Districts 

agency: Agricultural Marketing Service, 
USDA. 

action: Proposed rule. 

summary: This proposed rule would 
redefine the districts into which the 
production area (Mesa County, 

Colorado) under the marketing order for 
Colorado peaches is divided. This 
proposal is needed to balance peach 
production between the five districts in 
order to provide equitable producer 
representation on the Administrative 
Committee. 

dates: Comments must be received on 
or before December 29.1988. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS. USDA. P.O. Box 96456, Room 
2085-S. Washington. DC 20090-6456. 
Comments should reference the date 
and page number of this issue of the 
Federal Register and will be available 
for public inspection in the Office of the 
Docket Clerk during regular business 
hours. 

FOR FURTHER INFORMATION CONTACT: 

Patrick Packnett. Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA. P.O. 
Box 96456, Room 2525-S, Washington, 
DC 20090-6456; telephone 202-475-3862. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 88 and Marketing Order No. 919 (7 
CFR Part 919), regulating the handling of 
peaches grown in Mesa County. 
Colorado. The agreement and order are 


effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This proposed rule has been reviewed 
under Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been determined to be a “non-major” 
rule under criteria contained therein. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposed rule on small entities. 

TTie purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities action on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 52 handlers 
of peaches regulated under this 
marketing order, and approximately 245 
producers in the regulated area. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual gross revenues for the last 
three years of less than $500,000, and 
small agricultural service firms are 
defined as those whose gross annual 
receipts are less than $3,500,000. The 
majority of the peach handlers and 
producers in Mesa County, Colorado 
may be classified as small entities. 

The production area is divided into 
five districts for the purpose of producer 
representation on the Administrative 
Committee (committee). The committee 
consists of nine members. Five 
members, one for each district, represent 
producers. Three members represent 
cooperative handlers. There is also an 
independent handler member. 

Paragraph (1) of § 919.32 of the order 
authorizes the committee, with the 
approval of the Secretary, to redefine 
the districts into which the production 
area is divided and to reapportion the 
representation of any district on the 
committee. Any such changes should 
reflect, insofar as practicable, shifts in 
peach production within the districts 
and the production area. Changes in the 
district boundaries were made in 1978 


(41 FR 43709), and the districts are 
currently specified in § 919.111 of the 
rules and regulations issued under the 
order. 

The committee unanimously 
recommended that the district 
boundaries once again be changed to 
correct imbalances in the distribution of 
production between the five districts. 
According to the committee, the 
boundary changes are needed to reflect 
shifts in peach production within the 
production area. These shifts are a 
result of the replacement of large areas 
that were once productive peach 
orchards with ranches and housing 
developments and of increased 
production in other areas. The proposed 
boundary changes also reflect expected 
production shifts as nonbearing acreage 
begins production within the next two 
years. It is desirable to have the districts 
as equal as possible in production 
potential because each district is 
represented by one producer member on 
the committee. 

To accomplish a balance in 
production between districts, the 
proposal would increase District No. 1 
by adding an area known as Rapid 
Creek that would be deleted from 
District No. 2. District No. 4 would be 
expanded by the addition of 
approximately 250 acres of production 
to be removed from District No. 3. In 
addition, the boundaries of District No. 5 
would be clarified to show that the area 
known as Redlands has been, and 
would continue to be. a part of District 
No. 5 

The proposed boundaries would 
evenly distribute production between 
the five districts with approximately 20 
percent of the total production in each 
area. This is intended to provide 
equitable producer representation on the 
committee and would not impose any 
additional cost on producers or 
handlers. 

Based on the above, the Administrator 
of AMS has determined that this 
proposed action would not have a 
significant economic impact on a 
substantial number of small entities. 

It is found and determined that a 
comment period of less than 30 days is 
appropriate because this proposed 
action needs to be effective in time to 
permit the nomination of members and 
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alternates for terms of office beginning 
January 1.1989. 

List of Subjects in 7 CFR Part 919 

Marketing agreements and orders. 
Peaches. Colorado. 

For the reasons set forth in the 
preamble, 7 CFR Part 919 is proposed to 
be amended as follows: 

PART 919—PEACHES GROWN IN 
MESA COUNTY. COLORADO 

1. The authority citation for 7 CFR 
Part 919 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31. os 
amended: 7 U.S.C. 601-674. 

2. Section 919.111 is revised to read as 
follows: 

§ 919.111 Redefinition of districts. 

The districts into which the 
production area is divided are redeHned 
as follows: 

(a) '^District No. 1'* shall include all 
that portion of Mesa County known as 
the Rapid Creek Area and that portion 
lying north of the Colorado River and 
east of 37.3 Road and an extension 
thereof to the Mesa County line. The 
Southern boundary is known as Sites 
Wash. 

(b) ‘‘District No. 2** shall include all 
that portion of Mesa County lying south 
of the Colorado River, known as 
Vineland, on the floor of the valley and 
bounded by Sites Wash on the north. 

(c) “District No. 3“ shall include all 
that portion of Mesa County lying south 
of the Colorado River on the west of 
District No. 2, known as East Orchard 
Mesa, to the line designated as 35 Road. 

(d) “District No. 4“ shall include all 
that portion of Mesa County lying south 
of the Colorado River bounded on the 
west by the Gunnison River including 
that portion known as Whitewater and 
bounded on the east by 35 Road. 

(e) “District No. 5“ shall include all 
that portion of Mesa County west of 37.3 
Road and an extension thereof to the 
Mesa County line, north of the Colorado 
River to the junction of the Colorado 
and the Gunnison Rivers, and all of the 
rest of Mesa County south of the 
Colorado River and west of the 
Gunnison River to include the area 
known as the Redlands. 

December 9.1988. 

Robert C. Keeney. 

Deputy Director, Fruit and Vegetable 
Division. 

|FR Doc. 88-28709 Filed 12-13-88: 8:45 am) 
BILLING CODE 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

8 CFR Part 103 

lAtty. Gen. Order No. 1306-88] 

INS/ExecutIve Office for Immigration 
Review Fee Schedule 

agency: Immigration and Naturalization 
Service, justice. 
action: Proposed rule. 

summary: This rule proposes to amend 
the existing fee schedule of the 
Immigration and Naturalization Service 
and the Executive Office for 
Immigration Review. These changes are 
necessary to place the financial burden 
of providing special services and 
benefits which do not accrue to the 
public at large on the recipients of these 
special services and benefits. Charges 
have been adjusted to more nearly 
reflect the current recovery cost of 
providing these special services and 
benefits taking into account public 
policy and other pertinent facts. 
date: Comments must be received on or 
before January 13.1989. 

ADDRESS: Please submit written 
comments, in triplicate, to Director. 
Policy Directives and Instructions, 
Immigration and Naturalization Service, 
Room 2011, 425 I Street. NW., 
Washington. DC 20536. 

FOR FURTHER INFORMATION CONTACT: 
Charles S. Thomason. Systems 
Accountant, Finance Branch. 
Immigration and Naturalization Service. 
425 I Street, NW., Washington. DC 
20536, Telephone: (202) 633-4705. Gerald 
S. Hurwitz, Counsel to the Director. 
Executive Office for Immigration 
Review, 5203 Leesburg Pike. Falls 
Church. VA 22041, Telephone: (703) 756- 
6470. 

SUPPLEMENTARY INFORMATION: The INS 
and EOIR have undertaken a study of 
their fee schedule as required under 31 
U.S.C. 9701 and 0MB Circular A-25. 
Under that law and the OMB Circular, it 
is required that a special service or 
benefit provided to or for any person by 
a Federal Agency be self-sustaining to 
the fullest extent possible. Charges are 
to be fair and equitable, taking into 
consideration direct and indirect cost to 
the Government, value to the recipient, 
public policy or interest served, and 
other pertinent facts. All services and 
benefits provided to the public by the 
INS and EOIR were reviewed for 
applicability of user charges. Costs 
which should be recovered from 
recipients of special services and 


benefits provided were identified in 
order to be fair and equitable to the 
taxpayers and the recipients of these 
special services and benefits. 

The following proposed fee changes to 
the existing INS/EOIR fee schedule are 
based upon a study by the INS and 
EOIR of their policies and practices for 
user charges, a review of the costs and 
fees, and on the principle of user 
charges prescribed by the Congress in 31 
U.S.C. 9701 and the implementing 
guidelines of the Office of Management 
and Budget in OMB Circular A-25. 

1. Increase the fee from $50 to $75 for 
filing Form 1-17, application for school 
approval, except in the case of a school 
or school system owned or operated as 
a public educational institution or 
system by the United States or a state or 
political subdivision thereof. 

2. Increase the fee from $15 to $35 for 
filing Form 1-90, application for Alien 
Registration Receipt Card (Form 1-551) 
in lieu of an obsolete card or in lieu of 
one lost, multilated or destroyed, or in a 
changed name. 

3. Increase the fee from $15 to $35 for 
filing Form 1-102. application (Form I- 
102) for Arrival-Departure Record (Form 
1-94) or Crewman's Landing Permit 
(Form 1-95), in lieu of one lost, 
mutilated, or destroyed. 

4. Increase the fee from $35 to $50 for 
filing Form I-129B, petition to classify 
nonimmigrant as temporary worker or 
trainee under section 214(c) of the Act. 

5. Increase the fee from $35 to $40 for 
filing Form I-129F. petition to classify 
nonimmigrant as fiancee or fiance under 
section 214(d] of the Act 

6. Increase the fee from $35 to $50 for 
filing Form I-129L, petition to employ 
intra-company transferee. 

7. Increase the fee from $35 to $40 for 
filing Form 1-130, petition to classify 
status of alien relative for issuance of 
immigrant visa under section 204(a) of 
the Act. 

8. Increase the fee from $15 to $45 for 
filing Form 1-131, application for 
issuance of reentry permit. 

9. Increase the fee from $35 to $50 for 
filing Form 1-140. petition to classify 
preference status of an alien on basis of 
profession or occupation under section 
204(a) of the Act 

10. Increase the fee from $15 to $50 for 
filing Form 1-193. application for waiver 
of passport and/or visa. 

11. Increase the fee from $35 to $45 for 
filing Form 1-212, application for 
permission to reapply for an excluded or 
deported alien, an alien who has fallen 
into distress and has been removed as 
an alien enemy, or an alien who has 
been removed at Government expense 
in lieu of deportation. 
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12. Increase the fee from $125 to $155 
for filing Form 1-246, application for stay 
of deportation under Part 243 of this 
Chapter. 

13. Increase the fee from $50 to $110 
for filing Form I-290B. appeal from any 
decision under the immigration laws in 
any type of proceeding over which the 
Board of Immigration Appeals does not 
have appellate jurisdiction. (The fee of 
$110 will be charged whenever an 
appeal is filed by or on behalf of two or 
more aliens and the aliens are covered 
by one decision). 

14. Increase the fee from $50 to $60 for 
filing Form 1-485, application on Form I- 
485 for permanent residence status or 
for creation of a record of lawful 
permanent residence. 

15. Increase the fee from $15 to $35 for 
filing Form 1-506, application for change 
of nonimmigrant classification under 
section 248 of the Act. 

16. Increase the fee from $15 to $35 for 
filing Form 1-538, application by a 
nonimmigrant student (F-1) for an 
extension of stay, a school transfer or 
permission to accept or continue 
employment or practical training. 

17. Increase the fee from $15 to $35 for 
filing Form 1-539, application for 
extension of stay of a nonimmigrant, 
other than one described in section 
101(a)(15)(F) or 101(a)(15)(I) of the Act, 
and, upon a basis of reciprocity, a 
nonimmigrant described in section 
101(a)(15)(A)(iii) or 101(a)(15)(G)(v) of 
the Act. 

18. Increase the fee from $15 to $45 for 
filing Form 1-570, application for 
issuance or extension of refugee travel 
document. 

19. Increase the fee from $50 to $75 for 
filing Form 1-600. petition to classify 
orphan as an immediate relative for 
issuance of immigrant visa under 
section 204(a) of the Act. (When more 
than one petition is submitted by the 
same petitioner on behalf of orphans 
who are brothers or sisters, only one fee 
of $75 will be required). 

20. Increase the fee from $50 to $100 
for filing Form I-600A, application for 
advance processing of orphan petition. 
(When more than one petition is 
submitted by the same petitioner on 
behalf of orphans who are brothers or 
sisters, only one fee of $100 will be 
required). 

21. Increase the fee from $35 to $45 for 
filing Form 1-601, application for waiver 
of ground of excludability under section 
212(h) or (i) of the Act. (Only a single 
application and fee of ^5 shall be 
required when the alien is applying 
simultaneously for a waiver under both 
sub-sections). 

22. Increase the fee from $15 to $50 for 
filing Form N-410. motion for 


amendment of petition for naturalization 
when motion is for the convenience of 
the petitioner. 

23. Increase the fee from $15 to $40 for 
filing Form N-455, application for 
transfer of petition for naturalization 
under section 335(i) of the Act, except 
when transfer is of a petition for 
naturalization filed under the Act of 
October 24,1968, Pub. L 90-633. 

24. Increase the fee from $15 to $55 for 
filing Form N-470, application for 
section 316(b) or 317 of the Act benefits. 

25. Increase the fee from $15 to $50 for 
filing Form N-565, application for a 
certificate of naturalization or 
declaration of intention in lieu of a 
certificate or declaration alleged to have 
been lost, mutilated, or destroyed; or for 
a certificate of citizenship in a changed 
name under section 343(b) or (d) of the 
Act. 

26. Increase the fee from $15 to $50 for 
filing Form N-577, application for a 
special certificate of naturalization to 
obtain recognition as a citizen of the 
United States by a foreign state under 
section 343(c) of the Act. 

27. Increase the fee from $15 to $50 for 
filing Form N-580, application for a 
certificate of naturalization or 
repatriation under section 343(a) of the 
Immigration and Nationality Act or the 
12th subdivision of section 4 of the Act 
of June 29,1906. 

28. Increase the fee from $35 to $60 for 
filing Form N-600, application for 
certificate of citizenship under section 
309(c) or section 341 of the Act. 

29. Increase the fee from $35 to $60 for 
filing Form N-604, application for a 
certificate of citizenship (made on Form 
N-400) under section 341 of the Act. 

30. Increase the fee from $50 to $110 
for filing motion to reopen or reconsider 
any decision under the immigration laws 
in any type of proceeding over which the 
Board of Immigration Appeals does not 
have appellate jurisdiction. No fee shall 
be charged for a motion to reopen or 
reconsider a decision on an application 
for which no fee is chargeable. (The fee 
of $110 shall be charged whenever an 
appeal or motion is filed by or on behalf 
of two or more aliens and all such aliens 
are covered by one decision). 

31. Increase the fee from $15 to $50 for 
filing Form N-300/315, for receiving and 
filing a declaration of intention. 

In accordance with 5 U.S.C. 605(b). the 
Attorney General certifies that the rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

This rule would not be a major rule 
within the meaning of section 1(b) of 
E.0.12291, nor does this rule have 
federalism implications warranting the 


preparation of a Federal Assessment in 
accordance with E.0.12612. 

List of Subjects in 8 CFR Part 103 

Administrative practice and 
procedures, Archives and records, 
Authority delegation (Government 
agencies). Fees, Forms. 

Accordingly, Chapter 1 of Title 8 of the 
Code of Federal Regulations is amended 
as follows: 

PART 103—POWERS AND DUTIES OF 
SERVICE OFFICERS; AVAILABILITY 
OF SERVICE RECORDS 

1. The authority citation for Part 103 of 
Title 8 continues to read as follows: 

Authority: 5 U.S.C. 522(a); 8 U.S.C 1101, 
1103.1201,1301-1305.1351,1443,1454.14.55; 

28 U.S.C. 1746; 7 U.S.C. 2243; 31 U.S.C. 9701; 
E.0.12356, 3 CFR, 1982 Comp., p. 166. 

2. In § 103.7, paragraph (b)(1) is 
amended as follows: 

§103.7 [Amended] 

1. Increase the fee for Form 1-17 from 
••$50.00** to •*$75.00’*. 

2. Increase the fee for Form 1-90 from 
•*$15.00** to •*$35.00”. 

3. Increase the fee for Form 1-102 from 
*•$15.00” to **$35.00**. 

4. Increase the fee for Form I-129B 
from ••$35.00** to **$50.00”. 

5. Increase the fee for Form I-129F 
from ‘‘$35.00*’ to **$40.00”. 

6. Increase the fee for Form 1-129L 
from ”$35.00” to **$50.00”. 

7. Increase the fee for Form 1-130 from 
”$35.00” to **$40.00”. 

8. Increase the fee for Form 1-131 from 
•*$15.00” to **$45.00”. 

9. Increase the fee for Form 1-140 from 
”$35.00” to ”$50.00”. 

10. Increase the fee for Form 1-193 
from ”$15.00” to ”$50.00”. 

11. Increase the fee for Form 1-212 
from **$35.00” to **$45.00”. 

12. Increase the fee for Form 1-246 
from ”$125.00” to ”$155.00”. 

13. Increase the fee for Form I-290B 
from **$50.00” to **$110.00”. 

14. Increase the fee for Form 1-485 
from ”$50.00” to **$60.00”. 

15. Increase the fee for Form 1-506 
from ”$15.00” to ”$35.00”. 

16. Increase the fee for Form 1-538 
from **$15.00’* to **$35.00”. 

17. Increase the fee for Form 1-539 
from **$15.00” to **$35.00”. 

18. Increase the fee for Form 1-570 
from ”$15.00” to **$45.00”. 

19. Increase the fee for Form 1-600 
from ”$50.00” to **$75.00”. 

20. Increase the fee for Form I-600A 
from **$50.00” to **$100.00”. 

21. Increase the fee for Form 1-601 
from ”$35.00” to ”$45.00”. 
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22. Increase the fee for Form N-410 
from “$15.00** to “$50,00**. 

23. Increase the fee for Form N-455 
from **$15.00** to “$40.00**. 

24. Increase the fee for Form N-470 
from **$15.00** to **$55.00**. 

25. Increase the fee for Form N-565 
from **$15.00** to **$50.00**. 

26. Increase the fee for Form N-577 
from **$15.00** to **$50.00**. 

27. Increase the fee for Form N-580 
from **$15.00** to **$50,00**. 

28. Increase the fee for Form N-600 
from **$35.00** to '*$60.00**. 

29. Increase the fee for Form N-604 
from **$35.00** to **$60.00**. 

30. Increase the fee for motion to 
reopen or reconsider any decision under 
the immigration laws in any type of 
proceeding over which the Board of 
Immigration Appeals does not have 
appellate jurisdiction from **$50.00“ to 
•*$ 110 , 00 **. 

31. Increase the fee for Form N-300/315 
from **$15.00** to “$50.00**. 

Dated: December 2.1988. 

Harold G. Christensen. 

Acting Attorney General 

|FR Doc, 88-28703 Filed 12-13-88; 8:45 am) 

BtLUNO CODE 4410-01-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 100 
[Docket No. PRM-100-2] 

Public Interest Research G'*oup et at.; 
Denial of Petition for Rulemaking 

agency: Nuclear Regulatory 
Commission. 

ACTION: Denial of petition for 
rulemaking. 

summary: The Nuclear Regulatory 
Commission (NRC) is denying a petition 
for rulemaking filed by Louis ). Sirico, 

Jr., Esq. on behalf of the Public Interest 
Research Group, et al. The petitioner 
requested that the Commission amend 
its regulations to prohibit the 
construction of nuclear power reactors 
w'hcre the population in the surrounding 
area exceeds or will exceed specified 
numerical limits. The petition is being 
denied for the following reasons: (1) It 
would unnecessarily restrict NRC’s 
regulatory siting policies and procedures 
by elevating population density criteria 
above other siting criteria such as 
environmental and ecological factors, 
and (2) it would not result in a 
substantial increase in overall 
protection of the public health and 
safety, as compared to the current siting 
criteria when combined with 


calculations of potential health effects. 
The NRC has carefully considered the 
issues raised in the petition, and has 
taken them into account in reaching a 
decision on the areas which fall within 
its jurisdiction. 

ADDRESSES: Copies of the petition for 
rulemaking, the public comments 
received, and the NRC*8 letter to the 
petitioner are available for public 
inspection or copying in the NRC Public 
Document Room, 2120 L Street NW., 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 

John C. Stewart. Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission. Washington. 

DC 20555. telephone (301) 492-3618. 

SUPPLEMENTARY INFORMATION: 

I. Petition 

II. Basis for Request 

III. Public Comments on the Petition 

IV. Staff Action on the Petition 

V. Reasons for Denial 

The Petition 

By letter dated June 1,1976. Mr. Louis 
|. Sirico. Jr.. Esq., on behalf of the Public 
Interest Research Group and 25 other 
specified citizen groups, filed with the 
Nuclear Regulatory Commission a 
petition for rulemaking. The petitioners 
requested that the Commission amend 
its regulations of 10 CFR Part 100, 
“Reactor Site Criteria,** to set numerical 
limits on allowable population density 
around nuclear power reactor sites. The 
amendments to 10 CFR 100.11(a) 
proposed by the petitioners would set 
0.4 miles and 3 miles as the minimum 
distances for the outer boundries of the 
exclusion area and the low population 
zone, respectively. A new section of 10 
CFR 100.12 proposed by the petitioners 
would set a maximum population 
density of 400 persons per square mile 
averaged over any radial distance out to 
a distance of 40 miles. The petitioners 
proposed that the Commission also deny 
Construction Permit Applications where, 
during the effective period of the planfs 
license, the maximum projected 
population density would exceed 800 
persons per square mile averaged over 
any radial distance out to a distance of 
40 miles. Additionally, the petitioners 
proposed that all population figures and 
projections include transit populations. 

Basis for Request 

The petitioners indicated that despite 
an official policy against building 
nuclear power reactors near cities, both 
the Nuclear Regulatory Commission 
(NRC). and its predecessor, the Atomic 
Energy Commission, have permitted 
utilities to build nuclear power reactors 
too close to metropolitan areas. It is the 
view of the petitioners that reliance on 


broad policy statements and regulatory 
guides in this matter are inadequate, 
and that current Commission policy 
should be incorporated into NRC 
regulations. The petitioners proposed 
criteria that would prohibit the 
construction of nuclear power plants 
where the population in the surrounding 
area exceeds or will exceed specified 
numerical limits. 

Public Comments on the Petition 

A notice of receipt of the petition for 
rulemaking was published in the Federal 
Register on July 1.1976 (41 FR 27141). 
Interested persons were invited to 
submit written comments or suggestions 
concerning the petition by August 30. 
1976. The NRC received 14 comments in 
response to the notice: 11 from public 
utilities, utiUty representative 
organizations, nuclear power plant 
vendors and industry representative 
organizations, and 3 from individuals. 
Twelve of the commenters (86%) 
opposed the petition. The main reasons 
cited by these commenters were: 1. The 
petition*8 proposal would result in a 

• * * “serious loss of regulatory 
flexibility * ^ *** because this would 
greatly reduce the number of suitable 
sites for nuclear power plants, 
especially in densely populated areas 
such as the State of New Jersey. The 
commenter stated that ♦ * * “elevating 
population density criteria above these 
other concerns (ecological or 
environmental impacts) by a rigid and 
mechanical test (density criteria) cannot 
in every case wwk in the best interest of 
the public.** 2. The petition*8 proposal 

* • * “has misjudged both the content 
and adequacy of the Nuclear Regulator^' 
Commission*8 siting policies and 
practices. The NRC*8 regulations and 
siting practices when combined with the 
conservative accident calculational 
procedures they require are more than 
adequate to protect the health and 
safety of the public.** 3. The petition’s 
proposal established * * * '*no factual 
basis for which the proposed 
amendments would further the public 
safety by establishing arbitrary values 
for minimum distances for exclusion 
area(s) and low population zones and on 
allowable population density.** The two 
commenters supporting the petition*s 
recommendation were from the 
petitioners themselves. The petitioners 
chief concern was the * * ** “fear that 
putting this plant (in Iowa) so close to so 
many people creates an unacceptable 
public health menace.*’ The petitioner's 
position was that all future nuclear 
power plants should be sited in areas of 
low population density in order to better 
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protect the health and safety of the 
general population. 

Staff Action 

The response to the petition for 
rulemaking was delayed because of 
pending Commission action concerning 
population siting criteria. An NRC staff 
paper {SECY-78-824) was submitted to 
the Commission on December 4.1978. In 
a memorandum to the Executive 
Director for Operations dated February 
15,1979, the Commission deferred action 
on the population density siting criteria 
issue pending submission of the Siting 
Policy Task Force report. The petitioners 
were notified of this deferral and that 
the petition would be considered in the 
context of the rulemaking on siting 
criteria. 

Recent events, including the reactor 
accident at Chernobyl in the U.S.S.R., 
continued uncertainty over certain 
aspects of the accident source term 
work, and the lack of projected 
Construction Permit Applications have 
led the Commisson's Executive Director 
for Operations to conclude that the 
rulemaking on siting criteria should be 
terminated. Therefore, there is no reason 
to further delay action on this petition. 
However, the need for additional 
rulemakings or rule revisions will be 
considered in the context of a study on 
the readiness to resume licensing that is 
currently underway by the NRC staff. It 
is expected that the NRC staff will 
address the question of siting policy and 
criteria adequacy as part of this broad 
study. 

Reasons for Denial 

The NRC shares the petitioner's 
concern regarding siting future nuclear 
power plants in areas of low population 
density. As stated in NRC Regulatory 
Guide 4.7 * * • *• Areas of low 
population density are preferred for 
nuclear power station sites. High 
population densities projected for any 
time during the lifetime of a station are 
considered durii^ both the NRC staff 
review and public hearing phases of the 
licensing process. If the population 
density at the proposed site is not 
acceptably low, then the applicant will 
be required to give special attention to 
alternative sites with lower population 
densities.'* In addition. NRC Regulatory 
Guide 4.7 recommends a minimum 
exclusion distance of 0.4 miles and 
minimum distance of 3 miles for the 
outer boundary of the low population 
zone. Further, this Regulatory Guide 
indicates that transit population should 
be included in population density 
calculations for those sites where a 
significant number of people work, 
reside part-time, or engage in 


recreational activities, and are not 
permanent residents of the area. 

However, the NRC’s specific 
population density parameters for siting 
nuclear power plants differs from those 
indicated by the petitioners. The NRCs 
population density parameters are for 
no more than 500 persons per square 
mile averaged over any radial distance 
out to 30 miles, or the projected 
population density over the lifetime of 
the facility not to exceed 1.000 persons 
per square mile averaged over any 
radial distance out to 30 miles 
(Regulatory Guide 4.7). If this density 
siting requirement cannot be met. 
special attention should be given to the 
consideration of alternative sites with 
lower population densities. The 
petition's proposed criteria would limit 
existing permissible population density 
to 400 people per square mile within a 
40-mile perimeter and limit maximum 
projected population density limited to 
800 people per square mile. 

At first glance, it might appear that 
the NRCs population density siting 
parameters and the population density 
siting parameters indicated by the 
petitioner are similar—500 vs. 400 per 
square miles averaged over any radial 
distance of 40 vs. 30 miles for the initial 
operation of the nuclear power plants. 
However, the real difference between 
the NRCs and the petitioner's 
population density siting requirements is 
regulatory flexibility. The NRCs siting 
requirements allow for the consideration 
of alternative sites with superior 
environmental parameters, e.g., suitable 
meteorological, natural resources and 
water temperature conditions or 
superior geophysical conditions, e.g.. 
suitable geologic, hydrologic, and 
tectonic conditions if the population 
density parameters cannot be met. 
However, on the other hand, the 
petition's siting requirements would 
automatically eliminate any site from 
further consideration if specific 
population density criteria are not met 
regardless of any other mitigating 
factors. 

The NRC believes the Regulatory 
Guide 4.7 adequately addresses 
population density siting considerations 
and that no new rulemaking as proposed 
by the petitioners is justified at this 
time. Also, the petitioner offers no basis 
for the specific numerical population 
density limits indicated in the petition. 
Therefore, the petition would not result 
in a substantial increase in the overall 
protection of the public health and 
safety, as compared to the current NRC 
siting criteria when combined with 
calculations of potential health effects. 


However, the NRC staff is preparing 
to carry out an additional review of the 
Commission's present siting policy and 
criteria in light of its ongoing risk 
assessment activities and in view of a 
study by the NRC staff that is now 
underway to examine our readiness to 
resume licensing. 

Dated at Rockville. Maryland, this 29th day 
of November. 1988. 

For the Nuclear Regulatory Commission. 
Victor Stello, Ir., 

Executive Director for Operations. 

[FR Doc. 88-28741 Filed 12-13-88; 8:45 am| 
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DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

14 CFR Part 398 

[Docket No. 45995; Notice 88-18] 

RIN 2105-AB43 

Essential Air Service; Reductions 

AGENCY: Office of the Secretary, DOT. 
action: Notice of proposed rulemaking. 

summary: The Department of 
Transportation is preparing temporary 
regulations to implement Essential Air 
Service (EAS) program reductions for 
Fiscal Year (FY) 1989. EAS assists 
certain small communities in receiving 
scheduled air service. The Department 
may obligate EAS subsidy payments for 
FY 1989 only within levels permitted by 
the 1989 DOT and Related Agencies 
Appropriations Act (Pub. L 100-457), 
and the amount of subsidy necessary to 
support all currently guaranteed EAS 
exceeds those levels. This Notice of 
Proposed Rulemaking contains four 
principal alternatives for reducing EAS 
subsidies to the appropriated amounts. 
date: Comments should be received by 
January 3,1989. 

ADDRESS: Comments should be 
addressed to the Documentary Services 
Division. Attention: Docket Section. 
Room 4107. Docket No. 45995, 
Department of Transportation. C-55, 
Washington. DC 20590. Persons 
requesting acknowledgment that their 
comments have been received should 
include a self-addressed stamped 
postcard. Comments received will be 
available for public inspection and 
copying at the above address from 9 
a.m. to 5 p.m., Monday through Friday, 
except Federal holidays. 

FOR FURTHER INFORMATION CONTACT: 
James M. Craun. Jr.. Office of Aviation 
Analysis (202) 366-1059. or James R. 
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Dann, Office of the General Counsel 
(202) 366-9154. 

SUPPLEMENTARY INFORMATION: A 

comment period of only 20 days is being 
provided for this Notice of Proposed 
Rulemaking (NPRM). Normally a 
comment period of up to 60 days or more 
is provided. However, an abbreviated 
comment period is essential. Final 
rulemaking is needed as soon as 
possible in order to minimize the impact 
of the reductions in service that will be 
needed. If the Department were to 
continue to expend funds at present 
levels for an extended period, the 
service subject to elimination would be 
substantially greater. 

The Department anticipates that the 
Final Rule will be published in the 
Federal Register on or before January 
30,1989, and that it will be made 
effective on or before March 1,1989. 

This will allow for a 20 day period for 
public comment, about a 20 day period 
to analyze comments, about 10 days to 
process and publish the Final Rule, and 
a 30 day period after publication of the 
Final Rule so that air carriers can adjust 
schedules to accommodate the 
withdrawal of subsidy support for 
services. 

Providing an opportunity for public 
comment in this rulemaking, even 
though only a brief comment period is 
possible, is important. Four alternatives 
are being proposed; however, 
combinations of these alternatives, or 
other alternatives, may be preferable 
choices for adoption in the Final Rule. 
Public comments on the impact that is 
likely to result from each of the various 
alternatives, including any that are 
proposed by commenters, are needed to 
assist the Department in making final 
determinations. The Department’s 
principal goal in this rulemaking is to 
minimize, to the extent practicable, the 
inconvenience and disruption to small 
communities and airline passengers that 
the Final Rule may cause. 

To assure that potentially affected 
communities receive timely notice of 
this NPRM, the Department is providing 
copies to communities that now receive 
subsidized EAS and to carriers that are 
providing such service. Copies are also 
being provided by direct mail to other 
persons and organizations that may 
have an interest in this NPRM. The 
Department regrets, in advance, that 
some interested persons and 
organizations may not immediately 
receive notice of this NPRM owing to 
the total number of direct mailings 
anticipated, the expedited nature of the 
effort, and the holiday period in which 
the mailings and subsequent comment 
period will occur. 


What is EAS? 

Essential Air Service (EAS) is a DOT 
program for subsidizing air service to 
generally smaller communities which 
would not otherwise receive scheduled 
air service. The Department, under this 
program, makes payments to air carriers 
for use in providing EAS to communities 
determined by the Department, using 
criteria mandated by statute, to be 
eligible for this service. Generally, 
carriers, unless they are subsidized, 
would not provide scheduled air service 
to certain ^S communities because 
these communities do not generate 
sufficient numbers of passengers at 
fares that cover carrier costs. The 
Department authorizes subsidy for a 
carrier to provide EAS only when no 
carrier is willing or able to provide the 
required level of service without subsidy 
support. 

EAS Funding Shortfall Summarized 

As discussed in more detail below, 
the Congress recently appropriated $25 
million in EAS subsidies for FY 1989. 
This amount is $6.6 million less than the 
projected amount needed to support 
1988 service levels, and approximately 
$19 million less than the Tull annual 
amount needed to support EAS at new 
levels authorized by the Congress. The 
reduced FY 1989 appropriation 
necessitates reductions in EAS 
subsidies, which will likely produce 
suspension of certain services and 
certain losses in airline revenues. 

Background of the EAS Program 

In 1978, when the Airline Deregulation 
Act (ADA) took effect. 746 communities 
in the United States and its territories 
were listed on air carrier certificates 
issued under section 401, Federal 
Aviation Act, Prior to deregulation, most 
of these communities were assured a 
minimum level of air service. In light of 
the ADA’s provisions allowing air 
carriers to terminate service without 
prior Government approval, there was 
concern that communities that 
generated low traffic levels would lose 
service as carriers withdrew to larger, 
more lucrative markets. To address this 
concern, as part of the ADA the 
Congress added section 419 to the 
Federal Aviation Act. which ensured 
that these communities would continue 
to receive EAS for ten years, with 
Federal subsidy if needed. 

Under this program. DOT determines 
the minimum level of EAS service that 
these communities require. DOT will 
provide subsidy to an air carrier, if 
necessary, to assure that this minimum 
level of service is provided. Of the 
approximately 550 communities for 


which EAS determinations have been 
issued, only about 150 communities 
receive service that is supported by EAS 
subsidy. No determinations are required 
for the approximately 200 cities which 
are technically guaranteed service by 
the ADA. but which have received 
service by two or more carriers since 
even the pre-ADA period, such as New 
York, Chicago, etc. 

Extension of the EAS Program in Public 
Law 100-223 

The ten year service period was 
scheduled to terminate on October 24, 
1988. However. Congressional interest in 
ensuring continued service to these 
communities remained strong, and prior 
to the expiration date, legislation was 
enacted expanding the EAS program 
and extending it for ten additional 
years. See section 202 of the Airport and 
Airway Safety and Capacity Expansion 
Act of 1987 (December 30.1987; Pub. L 
100-223). 

In the 1987 legislation. Congress 
provided for a continuation of EAS 
guarantees, termed “Basic EAS’’. Under 
Basic EAS, any point was to be provided 
ten more years of basic service if it was 
(1) eligible for service under the earlier 
program, (2) actually receiving service 
during any part of Fiscal Year 1988, and 
(3) situated at least 45 miles from the 
nearest "hub” airport—now defined as 
an airport enplaning annually at least 
0.25% of all enplanements in the United 
States. Certain other service upgrades 
were also mandated, such as general 
employment of aircraft having at least 
15 passenger seats, and use of 
pressurized aircraft if the flight normally 
flies higher than 8,000 feet above sea 
level. Further, there was to be no more 
than one intermediate stop between the 
EAS point and the hub airport (or small 
hub or nonhub, as appropriate). 

The 1987 legislation also established 
two forms of service enhancement, by 
which communities could receive more 
service than basic EAS by agreeing to a 
subsidy-sharing commitment or by 
risking loss of basic service if DOT- 
funded enhanced service failed to meet 
agreed levels of passenger usage. The 
new legislation also provided that any 
community not entitled to basic EAS 
might agree with DOT on a reasonable 
service level and receive service as a 
“new point” on a subsidy-sharing basis. 

Proposed rulemakings to implement 
the 1987 legislation are currently under 
development. Subsequent legislation, 
however, has made the rulemaking 
proposals in this document of more 
immediate concern. 
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Fiscal Year 1989 Funding 

On September 30,1988, the Congress 
enacted the Department of 
Transportation and Related Agencies 
Appropriations Act. 1989 (Pub. L 100- 
457). As explained in more detail below, 
limitations imposed by the 1989 
Appropriations Act will require 
significant cutbacks in even Basic EAS. 

The funding level required to maintain 
EAS at current service levels, which-in 
many cases is below the minimum 
guarantee for Basic EAS, is projected to 
be $31.6 million for FY 1989. See Table I 
for a breakdo%vn of this projection. In FY 
1988, actual subsidy expenditures 
totaled $28.4 million, and the 
Department has processed or is 
processing subsidy proposals received 
before October 1,1988, for eighteen 
points that did not require subsidy 
support for the full 12 months of FY 1988. 
The changes we anticipate would 
increase net subsidy expenditures in FY 
1989 by approximately $2.6 million over 
FY 1988 levels. These eighteen points do 
remain subject to evaluation for 
continuation of subsidy support under 
the alternatives being proposed below. 

Another $0.6 million is expected to be 
required for compensation to be paid to 
carriers that have been **held-in” (/.e. 
compelled to continue providing service, 
perhaps at increased rates) after having 
filed notices to terminate service. These 
two changes thus result in a projected 
increase of $3.2 million over FY 1988 
spending levels, for a total of $31.8 
million for FY 1989. Funding required for 
the increased minimum service elements 
added in by Pub. L 100-223 is estimated 
to be an additional $12 million annually. 
No estimates have been prepared for the 
enhanced or new points provisions of 
the 1987 legislation due to the uncertain 
nature of the abiUty or desire of 
communities to participate in these 
program elements. 

In the Department's Appropriations 
Act for 1989, Congress appropriated only 
$25 million for EAS air carrier payments. 
Further, in section 333 of this Act, the 
Congress provided that: 

Notwithstanding any other provision of 
law, the Secretary of Transportation shall 
make paynicnt of compensation under 
subsection 419 of the Federal Aviation Act of 
1958, as amended, only to the extent and in 
the manner provided in appropriations Acts, 
at times and in a manner determined by the 
Secretary to be appropriate, and claim for 
such compensation shall not arise except in 
accordance with this provision. 

Section 333 thus directs that funding 
for the EAS program for FY 1989 be 
within the limits of the $25 million 
appropriation, and further directs the 
Secretary to determine the manner in 


which subsidy amounts are to be 
adjusted in order to meet those limits, it 
also clarifies that carriers will have no 
legal basis to make a claim for 
compensation in excess of the 
appropriated funds made available for 
payments to air carriers. 

The Department must adhere to the 
$25 million limitation imposed by the 
1989 Appropriations Act. No 
Government official may authorize an 
expenditure or obligation exceeding the 
amount available in the appropriation 
established for such expenditure or 
obligation (see 31 U.S.C. 1341). Further, 
the legislative history of the 1989 
Appropriations Act indicates that, while 
Congress expected that imroved EAS 
program procedures would produce 
some savings, it also anticipated that the 
funds appropriated for FY 1989 might be 
insufficient to maintain program service 
levels. See Senate Rept. No. 100-411, 
lOOlh Cong. 2nd Sess. (1988) at 12-13; H. 
R. Report No. 100-«91. lOOlh Cong, 2nd 
Sess. (1988) at 10-11. It is thus 
noteworthy that the Senate added 
language, which became section 333 of 
the Appropriations Act, to **mak(e] it 
clear that [EAS] subsidies are subject to 
the availability of appropriations," 
Senate Report No. 100-411 at 13. 

Because the 1989 Approporiations Act 
was enacted after Pub. L 100-223, it 
represents a later and thus overriding 
expression of the will of Congress. 
Finally, it is noted that section 333 
begins with the words "notwithstanding 
any other provision of law" to specify 
that compliance with its provisions is 
required independent of any other 
expression of law. The Department must 
and will comply with this explicit 
Congressional direction. 

Formulating a General Approach to 
Making the Required Reductions 

It is the Department's legal obligation 
to pursue as much of the principal 
purpose of the 1987 legislation as the 
appropriation will permit. The 
Department views as that principal 
purpose the provision of safe, reliable 
scheduled passenger air service to 
provide the maximum public benefit at 
small communities and isolated areas. 

In developing options for reducing 
subsidy expenditures, we would not 
propose to eliminate subsidy for any 
Alaskan, Hawaiian, or Pacific points. 
These points are highly dependent on 
subsidized EAS, as air service is often 
the only practical means of 
transportation available, and passenger 
volumes are low. In contrast, in the 48 
contiguous States and Puerto Rico a 
more completely integrated highway 
system is in place, and often bus or train 
travel is or can be made available. The 


Department specifically requests 
comments on whether all Alaska. 
Hawaii, and Pacific points should be 
excluded from subsidy cuts on this 
basis, as well as on the extent to which 
other EAS communities, vulnerable to 
service eliminations, have 
characteristics similar to points in 
Alaska. Hawaii, and the Pacific. 

The Department proposes to meet the 
requisite budget constraints by first 
postponing implementation of those 
aspects of the 1987 legislation that 
would increase subsidy support costs 
over those incurred under the expired 
ADA provisions, including higher 
service levels for Basic EAS, enhanced 
service, and service to new points. The 
higher service levels for Basic EAS are 
listed in Table I. Tentatively, the 
Department has determined that it 
would be difficult to justify extending 
subsidy at this time for service to new 
points, or establishing increased service 
guarantees or enhancements on existing 
service, when doing so would deprive 
present EAS points of subsidy support 
for service they have been using and 
have come to rely upon. 

Summary of Alternative Proposals 

Four alternatives are proposed in this 
NPRM which describe what the 
Department believes to be the primar>' 
approaches toward making required 
EAS program reductions. However, 
combinations of these alternatives, or 
other options, may indeed be more 
appropriate for adoption in a Final Rule. 
Comments are specifically requested 
concerning other options, or 
combinations of the four proposed 
alternatives, which may be preferable 
choices. 

The following paragraphs briefly 
summarize the four proposed 
alternatives, which are more fully set 
forth under the caption "THE 
PROPOSED ALTERNATIVES". Each of 
the alternatives is intended to produce 
$6.6 million in savings over the last 7 
months of FY 1989, and each discussion 
notes the number of communities that 
will be affected, assuming that subsidy 
reductions are implemented on March 1, 
1989. If the subsidy reductions are not 
implemented until a later date, the 
number of points affected would be 
greater. 

Alternative 7; Eliminate subsidy for 
air service to communities that are close 
to alternate air service. 

This alternative would eliminate EAS 
subsidies to communities that are close 
to alternate air service as measured by 
highway distance. The relative 
availability of alternate service should 
minimize the inconvenience to the 
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traveling public associated with affected 
communities. Approximately 44 
communities would be affected by this 
alternative. 

Alternative 2: Eliminate subsidy for 
air service to more than one connecting 
airport and to certain communities close 
to alternate air service. 

Fifteen communities currently receive 
subsidized air service to a second 
connecting airport. (Most EAS 
communities receiving subsidized 
service receive it to only one connecting 
airport and there is no legal requirement 
that service be guaranteed to more than 
one airport.) Under this proposed 
alternative, these 15 communities would 
lose subsidized air service to the second 
connecting airport. Eliminating second 
hubs would achieve a savings of $1.85 
million, which is not sufficient by itself 
to achieve the total savings required. If 
combined with an approach similar to 
that taken in Alternative 1. however, it 
would require elimination of subsidy at 
only 31 rather than 44 communities with 
only one connecting airport. 

Alternative 3: Eliminate subsidy for 
air service to communities with the 
highest annual subsidy requirements. 

Of the approximately 150 communities 
currently receiving subsidy supported 
EAS, 33 in the 48 contiguous states and 
Puerto Rico received subsidies in FY 
1988 at levels exceeding $250 thousand 
annually. By eliminating EAS subsidy to 
those communities with the largest 
subsidies, the least number of 
communities would be affected. 

Alternative 4: Eliminate subsidy for 
air service to communities that 
historically have enplaned the fewest 
passengers. 

Under this alternative, 53 communities 
(many of which are in remote locations) 
would lose subsidy supported EAS. The 
significant benefit of this approach, 
however, is that the fewest number of 
passengers historically utilizing EAS 
would be affected. 

Communities Affected by Each 
Alternative 

Table II, which accompanies this 
NPRM, lists the EAS communities in the 
48 contiguous states and Puerto Rico 
which received subsidized service, 
including those communities potentially 
affected by one or more of the four 
proposed alternatives. For each EAS 
community. Table II also lists the 
nearest airport available to provide 
alternate service if EAS subsidy were 
eliminated, the hub classification of the 
alternative service airport, the miles 
between that airport and the EAS 
community, and the average number of 
daily enplanements at the EAS point 
during 1987. Also, the far right column 


lists one or more alternatives under 
which the affected EAS community 
would lose subsidized service. 

Tentatively Rejected Alternatives 

(1) Percentage Reduction in Subsidies 

In each of the 4 alternatives proposed 
in this NPRM, certain EAS communities 
would lose all subsidy support for the 
remainder of FY 1989. The Department 
has considered and tentatively rejected 
an alternative under which all air 
carriers participating in the EAS 
program would have their subsidies 
reduced by approximately 39%. This is 
the percentage reduction that would be 
needed to keep subsidy expenditures 
within FY 1989 appropriation levels. The 
effect of this alternative would be to 
have an across-the-board cut in subsidy 
affecting all EAS communities. 

This alternative was tentatively 
rejected principally because resulting 
percentage cuts in air service to most 
affected communities would be such 
that most servicing air carriers would be 
forced to drop service entirely. 
Communities currently receiving 
subsidy supported service typically 
receive a minimum level of air service 
consisting of two round trips per day, 
six days per week. Major reductions in 
service would make remaining flights 
inconvenient for many passengers [e.g., 
a business traveler with a Tuesday 
morning appointment might have to fly 
out Monday morning and return on 
Wednesday afternoon). The result 
would likely be sharp declines in 
enplanements, as alternative means of 
communications and travel became 
relatively more desirable. Such 
reductions in enplanements. with 
corresponding losses of passenger 
revenues, would likely make the 
remaining air service even less cost- 
efficient. 

Although a percentage reduction in 
subsidies, as an alternative, has been 
tentatively rejected, comments are 
specifically requested concerning 
whether individual EAS communities 
could effectively retain EAS service 
with subsidies reduced under such an 
approach. 

(2) Obligate EAS Subsidy at FY 1968 
Service Levels Until Gone 

The Department also considered and 
tentatively rejected the alternative of 
subsidizing all EAS communities at FY 
1988 service levels until FY 1989 
appropriated funds run out. 

This option would result in the 
elimination of all subsidized service 
during the coming summer, without 
regard to the needs of individual EAS 
communities for air service. This 


alternative would be highly disruptive 
both to communities relying on the 
service, and to air carriers who might be 
very reluctant to reinstitute service 
thereafter except at much higher subsidy 
rates. 

Evaluation of Costs, Benefits, and 
Impacts 

The most significant benefit 
associated with this rulemaking relates 
to the substantial savings being 
provided to our national economy. From 
an overall perspective, reductions in 
EAS subsidies that would be 
implemented by this rulemaking would 
represent an important contribution 
toward our nation's goal of achieving a 
balanced budget. The full cost of the 
EAS program is reflected in the data set 
out in TABLE I of this NPRM. The table 
lists the “Total Estimated FY 1989 
Subsidy For Current Levels of Service" 
(/.e., at FY 1988 service levels) in the 
amount of $31.6 million. The amount of 
reduction from current spending needed 
to stay within the FY 1989 appropriation 
of $25 million is thus $6.6 million. 

Individual benefits in this rulemaking 
relate to the continued availability of 
EAS subsidies for use in or by as many 
communities and/or air passengers as 
possible. These benefits are expressed 
in qualitative terms as “advantages" for 
each of the alternatives proposed in this 
NPRM. The actual amount of these 
benefits cannot, as yet, be quantified. As 
stated previously, the principal goal in 
this rulemaking is to minimize the 
impact of the EAS reduction as much as 
practicable. To the extent that the 
Department is successful in achieving 
this goal, the individual benefits 
available in this rulemaking will be 
maximized. 

The potential impacts to individual 
communities in this rulemaking are 
listed in TABLE II of this NPRM. The far 
right column in the table lists the 
“Alternative(8) Under Which Subsidy 
Would be Eliminated" with respect to 
individual EAS communities. Only 
communities in the 48 contiguous United 
States and Puerto Rico are listed. As 
indicated in the table some communities 
would not be affected under any of the 
alternatives proposed in this NPRM. 

The specific amounts of subsidy 
projected for FY 1989 for the EAS 
communities listed in Table II are not 
included. The subsidy rates will be 
subject to negotiations with carriers in 
the coming months, and subsidy 
estimates are confidential prior to the 
conclusion of such negotiations. To 
assist commenters in the evaluation of 
the alternatives presented in this NPRM, 
however, the Department has included 
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Table III which lists current subsidy 
rates, i.e. those in effect as of December 
1,1988. These rates of course may vary 
substantially during FY 1989, and should 
be considered only as a general guide to 
the relative standing of communities 
receiving subsidy supported service. 

It is also important to note that 
discontinuation of EAS subsidy need not 
result in discontinuation of air service. 
State or local governments may be able 
to offer sufficient substitute funds to 
maintain service, air fares might be 
increased, or carriers might agree to 
maintain service to affected 
communities (perhaps in restructured 
form). Combinations of these 
alternatives are of course possible as 
well. Comments from specific 
communities, local governments, and 
carriers concerning the possibility of 
their absorbing reductions in Federal 
subsidy are specifically reauested. 

The costs associated with this 
rulemaking relate mostly to alternate 
transportation time and costs needed to 
travel to alternate air service locations. 
Air travelers to and from affected EAS 
communities would likely suffer some 
additional inconveniences. Also, 
business costs in affected areas would 
likely increase, proportionate to the 
amount of existing business travel 
expenses, due to mileage costs and 
delays incurred by having to use and 
rely on alternate service airports. A 
means to measure the extent of delays 
and additional travel expenses that 
would result under each of the proposed 
alternatives is reflected in TABLE II. 

The fourth column of the table lists the 
"Miles Between EAS Community and 
Alternate Service Airport”. 

Air carriers servicing an EAS 
community that lost subsidized service 
would also be affected by individual 
allenatives proposed in this NPRM. Loss 
of routes could potentially result in lost 
revenues, jobs and business 
opportunities, as well as in increased 
costs to the extent that planes, 
equipment, and personnel dedicated to 
serving the community could not be 
readily transferred into other profitable 
service. These increased costs and 
potential losses cannot, as yet. be 
quantified. However, to the extent that 
individual communities or carriers 
elected to absorb subsidy reductions, 
these costs and potential losses might 
not materialize, and in any event would 
be minimized as much as possible in 
whichever approach is selected. 

The Department anticipates that the 
benefits potentially achievable in this 
rulemaking (/.e., the cost savings to our 
national economy, and continued 
availability of EAS subsidies to the 
maximum extent possible) would clearly 


outweigh the resulting costs to 
individual communities and air carriers. 

Regulatory Flexibility Act 

The Department certifies that each of 
the alternatives proposed in this NPRM. 
if adopted, would not have a significant 
economic impact on a substantial 
number of small entities. 

There are two types of small entities 
that would be affected by this 
rulemaking: small air carriers and small 
local governments. Air carriers are 
businesses, which, to come under the 
Regulatory Flexibility Act as small 
business concerns, must be 
independently owned and operated and 
not dominant in their field of operation. 
The Department estimates that 16 of the 
approximately 30 carriers that 
potentially could be affected by this 
proposal are truly independent and not 
dominant in their field of operations. 
Most of these carriers provide 
nonsubsidized service in other markets, 
and would remain viable without the 
profits expected from EAS subsidies. 
Also, since under any of the four 
alternatives most EAS service would be 
continued, most carriers would continue 
to receive full subsidies on many (or all) 
of their EAS routes. Some, however, 
which receive the bulk of their profits 
from providing EAS service, would be 
impacted financially if an option were 
selected which eliminated most or all of 
their EAS routes. However, even in 
these latter situations it is anticipated 
that the carriers could remain viable by 
converting to charter operations, moving 
to other markets, etc. 

Local governments would also be 
affected by this rulemaking, principally 
with respect to whether communities 
they serve would remain eligible to 
participate in the EAS program. This is a 
matter which is very largely determined 
by statute, i.e., the 1989 Appropriations 
Act. EAS reductions are required as a 
consequence of the reduced FY 1989 
appropriation in the 1989 Appropriations 
Act. These reductions will result in 
having certain existing EAS 
communities lose eligibility for EAS 
subsidy. However, the impact should not 
be significant. Loss of EAS service 
would result in certain increases in 
transportation time and costs to utilize 
alternate service airports but these costs 
are not anticipated to be excessive. The 
principal impact is anticipated to be the 
resulting inconvenience of having to 
utilize an alternate service airport. 

Executive Order 12291, ‘‘Federal 
Regulation” 

This NPRM is considered to be non- 
major under Executive Order 12291, 
“Federal Regulation”. None of the 


proposed alternatives, if adopted, is 
anticipated to result in a substantial 
effect on the economy (i.e., an effect of 
$100 million or more), or a major 
increase in costs or prices for 
consumers, individual industries. 

Federal. State, or local government 
agencies, or geographic regions, or 
significant adverse effects on 
competition, employment, investment, 
productivity, or innovation, or on the 
ability of United Statea-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Executive Order 12612, “Federalism” 

This NPRM has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that it 
does not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. The EAS 
legislation sets forth the roles for the 
Federal. State, and local governments in 
carrying out the legislation, and this 
rulemaking merely reflects those roles. 

DOT Regulatory Policies 

This NPRM is considered to be 
significant under Department of 
Transportation "Regulatory Policies and 
Procedures” (44 FR 11034; February 28. 
1979). This NPRM includes an 
evaluation of the relevant costs, 
benefits, and impacts, and related 
issues, which is required by DOT 
Regulatory Policies and Procedures. As 
explained in the evaluation, the 
principal benefits anticipated in this 
rulemaking are expected to outweigh the 
costs to individual communities and air 
carriers that would be affected by the 
Final Rule. Further, every effort is being 
made to minimize the economic impact 
that this rulemaking will have. 

This NPRM is considered to be 
significant because of the substantial 
public interest that is anticipated. 

Legal Authority 

This proposed rulemaking is issued 
under the authority of section 204, Pub. 

L. 85-726 (49 U.S.C. 324—The Federal 
Aviation Act), section 202(b), Pub. L 
100-223 (49 U.S.C. 1389—the 1987 
Legislation), and Pub. L. 100-^57 
(Department of Transportation and 
Related Agencies Appropriations Act, 
1989). 

List of Subjects in 14 CFR Part 398 

Air transportation, Essential air 
service. 
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The Proposed Alternatives 

In accordance with the foregoing, the 
following proposed alternatives, as set 
forth below, are being considered for 
adoption, singly or in combination, as a 
Final Rule to apply to allocation of EAS 
appropriated funds for FY 1989. The 
selected alternative will be published as 
a temporary Final Rule in 14 CFR Part 
398. 

Issued in Washinglon, DC, on December 7, 
1988. 

Mimi W. Dawson, 

Deputy Secretary of Transportation. 
Alternative 1 

Eliminate Subsidy for Air Service to 
Communities that are Close to 
Alternative Air Service 

This alternative reflects the rationale 
that justification for subsidized air 
service should be a function, at least in 
part, of isolation from other air service. 
There are two primary factors that 
determine the reasonableness of ground 
access to the affected community: The 
surface transportation distance between 
the affected community and alternative 
air service, and the volume of air service 
available at the alternate airport. 

In order to rank subsidized EAS 
communities by their relative 
accessibility to alternative air service, 
we have assumed that a person would 
travel an extra 10 miles to a small hub 
airport compared to a nonhub airport 
and an extra 20 miles to a medium or 
large hub airport compared to a small 
hub airport (A large hub airport 
annually enplanes 1.0% or more of the 
total annual enplanements in the United 
States. A medium hub airport enplanes 
between 0.25% and 0.999% of the total 
enplanements; a small hub airport 
enplanes between 0.05% and 0.249%; and 
a nonhub enplanes less than 0.05%.) The 
Department projects that subsidized air 
service at 44 communities that appear to 
be closest to alternative air service 
would need to be eliminated in order to 
stay within the appropriation for the FY 
1989 EAS program. The conun unities 
that would lose subsidized air service 
are indicated by a “1” in the last column 
of Table U. As worked out with actual 
travel distances involved here, 
communities that are more than 83 miles 
from a large or medium hub airport, 
more than 82 miles from a small hub 
airport or more than 54 miles from a 
nonhub airport would retain subsidized 
air service. 

We have utilized road miles as the 
measure of distance between EAS 
points and alternate air service. In doing 
so, we recognize that the connecting 
highways range from interstate 


highways to secondary or lesser roads, 
and that terrain and weather conditions 
also contribute to highly varying travel 
times. Comments are specifically 
requested concerning individual 
communities potentially affected by this 
alternative which would not have 
adequate surface transportation to 
alternate airports. 

Advantages: (1) The eligible points 
losing subsidized air service would be 
those having the most reasonable access 
to nearby air service, resulting in the 
least inconvenience to the traveling 
public. 

(2) Nearly two-thirds of the 
communities that would lose subsidized 
air service enplane fewer than 10 
passengers per day. 

Disadvantages: (1) Some points with 
relatively high traffic levels or low 
subsidy requirements would lose 
subsidized air service. 

(2) A total of 44 communities would 
lose subsidized air service. 

Alternative 2 

Eliminate Subsidy for Air Service to 
Second Hubs: also Eliminate Subsidy 
for Air Service to Communities Close to 
Alternative Air Service 

There are 15 communities receiving 
subsidized air service to a second hub in 
addition to receiving air service to a first 
hub. At 8 of these communities, air 
service to the first hub is provided 
without subsidy support. At 7, air 
service to both the first and second hubs 
is subsidized. (The “second hub“ may be 
an air service center that is classified by 
the FAA as a small hub or nonhub.) 
While there is no legal requirement for 
second hub service it has been defined 
as essential for some communities 
because of especially strong business, 
political or other ties the point has 
traditionally had with the second hub. 

This alternative would eliminate 
subsidy for second-hub air service, 
saving an estimated $1.85 million over 
the last seven months of FY 1989. In 
order to stay within the appropriation 
for the EAS program, subsidy for air 
service to 31 of the 44 communities 
noted under Alternative 1 would still 
need to be eliminated. As worked out 
with the actual travel distances involved 
here, communities more than 71 miles 
from a large or medium hub. more than 
53 miles from a small hub. or more than 
42 miles from a nonhub would retain 
subsidized air service. The points that 
would lose subsidy for second-hub air 
service are indicated by a “2A“ in the 
last column of Table II and the close-in 
communities that would lose subsidy for 
all service are indicated by a “2B**. 


Advantages: (1) More than one-half of 
the communities that would lose subsidy 
support for air service to a second hub 
currently receive a higher level of air 
service to another hub without subsidy 
support. 

(2) Fewer points would lose all air 
service than under Alternative 1. (The 15 
communities that would lose subsidized 
service to a second hub would retain 
8er\'ice to a first hub.) 

Disadvantages: (1) Some points with 
relatively high traffic levels or low 
subsidy requirements would lose 
subsidized air service. 

(2) 46 communities would lose 
subsidized air service (15 would lose 
subsidy support for service to a second 
hub, and 31 would lose subsidy support 
for all service). 

Alternative 3 

Eliminate Subsidy for Air Serivee to 
Communities with the Highest Annual 
Subsidy Requirements 

This alternative would eliminate 
subsidy for air service to communities 
where subsidy requirements are 
expected to be the greatest. The 
rationale underlying this approach is 
that by eliminating subsidy for air 
service to those communities absorbing 
the highest amounts of subsidy, fewer 
communities overall would lose 
subsidized air service. We project that 
subsidized air service at 33 communities 
would need to be eliminated in order to 
stay within the appropriation for the 
EAS program. Under this projection, 
subsidized air service that exceeds 
$250,000 annually would be curtailed. 
The points that would lose subsidized 
air service under this alternative are 
indicated by a “3“ in the last column of 
Table II. 

Advantages: (1) Hie fewest number of 
communities would lose subsidized air 
service compared to the other 
alternatives. 

(2) This alternative would eliminate 
subsidy for air service at communities 
that would be among those having the 
least chance of attracting self-sufficient 
air service, in view of the relatively 
large amounts of subsidy they require. 

Disadvantages: (1) 33 communities 
would lose subsidized air service under 
this alternative. 

(2) Some of the 33 communities losing 
all subsidized air service under this 
alternative enplane a substantial 
number of passengers on a daily basis, 
or are in locations that are relatively 
remote from alternate air service. 
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Alternative 4 

Eliminate Subsidy for Air Service to 
Communities that Historically Have 
Enplaned the Fewest Passengers 

The underlying rationale for this 
alternative is to minimize the number of 
passengers inconvenienced by 
eliminating subsidized air service at 
communities that historically have 
enplaned the fewest passengers. In 
order to stay within the appropriation 
for the EAS program, subsidy for air 
service at 53 communities would be 
eliminated. The 53 communities are 
those that did not generate more than an 
average of 20 enplanements per day in 
any calender year since 1975. The 
communities that would lose subsidized 
air service under this alternative are 
indicated by a “4*’ in the last column of 
Table II. 

Advantages: (1) This alternative 
would affect the fewest number of 
passengers that historically have 
benefited from the program. 

(2) This alternative would eliminate 
subsidy for air service at communities 


that would be among those having the 
least chance of attracting self-sufficient 
air service, in view of the historically 
low level of trafffic that they have 
generated. 

Disadvantages: (1) This alternative 
does not consider whether potentially 
affected communities have reasonable 
access to the national air transportation 
system. 

(2] 53 communities would lose 
subsidized air service. One-third of 
these communities are over 100 miles 
from the closest alternative air service. 

Table I.—Estimates of Subsidy Need 
For the Essential Air Service Pro¬ 
gram 

[Dollars in millions] 


Fiscal year 1988 subsidy expenditures$28.4 
Increase over fiscal year 1988 due to 18 
additional points not subsidized through¬ 
out Fiscal year 1988 •. 2.9 

Decrease from fiscal year 1988 due to 
three points coming off subsidy •. -.3 


Subtotal. $31.0 


Table I.—Estimates of Subsidy Need 
For the Essential Air Service Pro¬ 
gram— Continued 


[Dollars in millions] 

Additional hokJ-in subsidy over fiscal year 
1988 levels. -f .e 


Total estimated fiscal year 1989 subsi¬ 
dy for current levels of service 31.6 


Annual cost of higher service levels under 
new basic EAS requirements: 

Larger minimum aircraft size .. 2.8 

Pressurized aircraft ..—.. 1 7 

Reduction of intermediate stops . 2.6 

Load factor-related service ir^creases . 0.9 

Changes in hubs . t.5 

increased hdd-in compensation/em¬ 
phasis on code-sharing arrange¬ 
ments ______— 2.5 


Total___ 12.0 


> Battle Creek and Santa Fe did not receive 
scheduled ak service throughout FY 1988; Terre 
Haute, Owensboro. FL Leonard Wood, Clovis. New 
Bedford. Iron Mountain, Ironwood, Benton Harbor, 
Elkhart. Vernal. Lewiston. Fairmont. Cortez, Ala¬ 
mosa, Rota (Northern Marianas) and Lake Minchu- 
mina (Alaska) received subsK^-free air service for all 
or part of FY 1988 but are likely to require subsidy 
to maintain ak service throughout FY 1989. 

»We anticipate that Athens. Winston-Salem and 
Cape Newenham (Alaska) will not require subsidy to 
maintain ak service in FY 1989. 


Table II.— Subsidized EAS Communities Affected by This NPRM 



Alternate ak service U EAS subsidy is eliminated 

Average 
daily 
enplane¬ 
ments at 
EAS 

community 

(1987) 

AltemattvG(s) under which subsidy 
would be eliminated 

EAS Commurvty 

Nearest airport providing alternate service 
if EAS subsidy is eliminated 

Hub 

classifica¬ 
tion of 
altemate 
service 
airport 

Miles 

between 

EAS 

community 

and 

altemate 

service 

airport 

ALABAMA 






Gadsden.... 

Anniston, AL... 

N 

30 

2.7 

1.2B,3 

ARIZONA 






Kingmipn ,. 

Las Vegas. NV. 

L 

100 

8.7 

3,4. 

Pagfl., ,.... 

Flagstaff, AZ... 

N 

137 

14.6 

4 

Winslow...-.. 

Flagstaff, AZ... 

N 

58 

19 

4. 

ARKANSAS 






El Dorado^Camdnn . r.r 

Monroe. LA. 

N 

66 

14.3 

2A.3 

HarriM>n„ . ,.. 

5%pringfiold. MO. 

N 

71 

5.9 

2A.3 

Hoi Springs 

Little Rock. AR.... 

S 

53 

3.4 

1.2B,3. 

Jonesboro.... 

Memphis, TN.. 

L 

71 

2.3 

1,29,3. 

CAUFORNIA 






Blythe................... ..... 

Yuma, AZ ....... 

N 

103 

1.8 

3,4. 

Crescent City ........ 

Furnka, CA .-. 

N 

38 

6.0 

4. 

Merood..... 

Modesto, CA... . . .. 

N 

38 

30.5 

1,2A,2B,3. 

COLORADO 






Alamosa ........ 

Pueblo CO ______ __ 

N 

121 

29.8 

None. 

Cortez .......... 

Durango. CO...... ... 

N 

57 

13.3 

None. 

Lamar .... 

Pueblo. CO ...... 

N 

120 

2.5 

4. 

GEORGIA 






Mouitrie/1 homasville .............. 

Albany, GA .... 

N 

39 

1.9 

1,28,3,4. 

ILUNOIS 






Mt. Vernon ..... 

Marion/Herrin, IL. . 

N 

40 

3.1 

1,28,3. 

BtorUng/R^k Pallc 

Moline. 11 .... 

s 

60 

1.9 

1 . 

INDIANA 






ElKhart .. 

South Bend, IN ....... 

S 

19 

43.4 

1,28. 

Kokomo .. 

Indianapolis, IN . 

M 

53 

2.3 

1,28.3.4. 

Terre Haute ..... 

Indianapolis, IN . 

M 

64 

46.7 

1.2A, 
























































50240 


Federal Register / Vol. 53, No. 240 / Wednesday. December 14. 1988 / Proposed Rules 


Table II.—Subsidized EAS Communities Affected by This NPRM—Continued 



Alternate ak service if EAS subsidy is eliminated 

Average 1 

daily 1 

enplane- | 
mems at • 
EAS 

community 

(1987) 

EAS Community 

Nearest akport providing altemate servica 

If EAS subsidy is ehminated 

Hub 

classifica¬ 
tion of 
altemate 
service 
airport 

Miles 

between 

EAS 

community 

and 

alternate 

service 

airport 

IOWA 






Moline, II..... 

S 

35 

20 


Des Moines, lA.. . . 

S 

85 

4.0 

KANSAS 






Wicb'la .. 

s 

156 

5.6 


Wichita KS... . . 

s 

209 

11.7 


Denver, 00. ................................... 

L 

190 

21 

(^eot BemJL _ 

SaNna. KS.. . 

N 

79 

34 


Salina, KS.,...n-.rr.---- 

N 

94 

105 


Wichita. KS... ..—. 

S 

53 

1.0 

Pnrwifi/inrtnnonHimrji/fWfei/vjlie.. 

Joplin, MOw... 

N 

60 

04 


AmariMo TV.........I, in,.. 

s 

162 

68 






KENTUCKY 






Evartsvtile, IN..- ...... 

N 

39 

413 

MAINE 



I 



Portland, ME..,..nn--- 

S 

35 ' 

95 

MASSACHUSETTS 




t 


Providence. RI ... 

s 

36 1 »00 4 1 

MICHIGAN 






Pellston. Ml.. ___...... 

N 

123 

12.5 

Bdtile Creek . ....... 

Kalamazoo. Ml ..................._ _ 

N 

20 

17.3 

Benton Hftrfaof .. 

South Band, IN _ .. , i, - — 

S 

32 

12.0 

Iron 


N 

47 

11.1 

Iromeood/Ashlend ......... 

Oukfth/Superior, MN .. _ 

N 

85 

67 

Manistee/Liidlnaton .. .... 

Muskegon, Ml .— 

N 

59 

3.6 

Menominee/Mannette ............- 

Green Bay. Wl^.. -.....— 

N 

54 

2.8 


lensang, Ml . . . .-. 

N 

39 

•3 

. 

Sault Sta Marie .. ... 

Pf4iston Ml ...TT.T.-rt.--,n. 

N 

61 

104 

MINNESOTA 





pflifTftOnt .. ... 

. Fort Dodge. lA ___ » . _ 

N 

98 

46 

Mankato --- 

Mktneapoiis/St Paul. MN - 

L 

75 

25 

Wrwit^ngfnn . 

SkMw FaHe, SD . 

S 

62 

23 

MISSOURI 





Prurt t onnani WnoH 

Spfktgfiftid MO r.n n 1 -* ... — 

N 

87 

11.2 


Oukx^y, . ... 

N 

74 

67 

..1 T. -... 

MONTANA 





GteSQOW ri in - --. 

Qilfings MT,.„,, .- - ..-. 

S 

282 

45 

Glendive... ..,,,nT,.. ..m 

Billings, MT................ ............. ......i.... 

S 

222 

2.9 

Havre. . ...... 

Great Falls. MT............. ...._ ............... 

N 

113 

2.7 

Lewlstown........... 

Great Falls, MT... .. 

N 

108 

3.9 

Miles City ... . .r.n 

BiHtngs. MT ---- 

S 

146 

2.6 

3i(iriey . ... 

MinoL ND ....... ...__ 

N 

128 

16.6 

West Yellowstone . 

Bozeman, MT... r— -.-.. 

N 

90 

57.0 

Wolf Point .. 

Minot. NO_ -.. 

N 

222 

45 

NEBRASKA 





Alhance . .. . 

Scott^>kjff. ME ...._ ............ 

N 

75 

24 

(^t'sdron .T.— 

Rapid City, SD ___ 

N 

104 

2.0 

Qotyfiibua. . __ 

Omaha, NE«..~......... . 

M 

85 

1.4 

r^rftrvl IcIanH .. 

Unooln, NE .... 

S 

98 

45.5 

HasHnns . . 

Grand Island, NE ...... .. — 

N 

26 

3.0 

Keamoy .... .-. 

Grand IslaniA NE _........-....- 

N 

42 

8.0 


Nodh Pfane^ NE ... 

N 

70 

44 

. . 

Omaha. NE.«... ,, 1 . -- -. .. 

M 

111 

3.9 

.. . ■ . 

North Platte . . , 

Grand Island. NE__ 

N 

138 

53.0 

SCOttShlUff ... 

. North Platte. NE... ... _ —. 

N 

176 

36.0 

Si(tney .. ... 

. Scottsbkiff. NE.. . — 

N 

76 

24 

NEVADA 





Elv......... .. ..... 

. Etko. NV ... 

N 

188 

65 

NEW HAMPSHIRE 





Laconia... 

. Manchester. NH------ 

N 

52 

64 

NEW MEXICO 






.- . 

M 

83 

124 

AlamoQordo .... ^ ^ ^ ^ .. ^^ 

Clovis —... 

. Lubbock. TX...— 

S 

too 

M 7 


AKematMei&t under kutMmb 

gvoutd be 0 iim»Mat 0 d 


I^B.4 

3 


4 

2A 

4 

4 

2A 

1.2B4 

4 

None 

1.2A 


t .26.3 4 


V28 


None 

1.2B 

1.28 

1.2B 

None 

4 

1.3 

1.2B.3 

None 


3.4 
1.2B 

1.4 


None 

4 

4 

4 

4 

4 

4 

3.4 

None 

4 


4 

4 

4 

2A.3 

1.2B.4 

1.2B.4 

4. 

None 

2A.3 

2A.3 

4. 


3.4 


1 

I 

None 
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Table II.—Subsidized EAS Communities Affected by This NPRM—Continued 


EAS Community 

Alternate air service if EAS subsidy is etiminated 

Average 
daily 
enplane- 
ments at 
EAS 

community 

(1987) 

Altemative(s) under which subsidy 
would be elimtnated 

Nearest airport providing alternate service 
if EAS subsidy is eliminated 

Hub 

classifica¬ 
tion of 
alternate 
service 
airport 

Miles 

between 

EAS 

community 

and 

alternate 

service 

airport 

Gfllkjp.. . . . ^ ... 

Farmington iun 

N 

105 

16.6 

N/via 

Hobbs^______ 

Carlsbad. MN_....... 


72 

in 7 

None 

Santa Fa--- 

Albuquerque. MN_..... ... 

M 

59 

1 v.r 

1,2B,4. 

Silver City...____ ... 

1 ririiTM MN.. ^ 

N 

95 

1 / 
7.1 

. None. 

NEW YORK 


Massona-..._ 

Burlington. VT_ ......... 

s 

137 

12.9 

4. 

Ogdensburg--- 

Syracuse. NY....... 

M 

127 

14^6 

4. 

Plattsburgh..._...___ 

Burlington, VT....... ,,,,, j 

3 

77 

38.2 

’ None. 

Saranac Lalte/Lake Placid__ 

Burlin^on. VT_ 

S 

125 

26.2 

Nor>e. 

WAtnrtown„„ __ 

NY..... ,,,,, 

M 

70 

22.0 

1 26 4. 

NORTH CAROUNA 



Rocky Mount/WHaon_....._ 

Raleigh/Durham, NH . , ,, 

M 

54 

3a9 

1,20. 

NORTH DAKOTA 



rWH/ihtli^k« ..,. . 

Forks fip 

N 

90 

7 9 

^ A 

Jarriestown__....__ 

Fargo. NO_ 

S 

94 

12.2 

3. 

WAH^tan „ ____ _, „ , 

Mirmt Mn 

N 

128 

16l6 

2A,3. 

OHK) 


Mansfield. .. 

Columbus. OH. 

M 

87 

3.6 

16B.3. 

OKLAHOMA 



Fnid ... _ 

Oklahoma City nic 

M 

85 

9 7 

' 4_ 

McAlfifilar^... 

TiaIam, cm 

M 

91 

16 

3 4. 

PoncMOtY . .. „ 

Tulsa. OK_ _ 

M 

92 

4.8 

4 ! 

OREGON 


Saiefn....M....... m. ,-,,1 

Portland, HR .. ; . . 

M 

47 

5.9 

16B. 

PENNSYLVANIA 


Oil Oly/Frunklift- . . . 

YoungslOMm, OH . ,,,,,,, , 

N 

55 

30.1 

None. 

PUERTO RICO 


Ponce_ 

San Jiian, PR 

M 

65 

14.9 

1.2B. 

SOUTH DAKOTA 


Smokings ____ 

5Wviv sn 

3 


7 1 

1 4 

Huron. .... ... __ ,, 

AharHAM Sn 

N 

91 

f. I 

9.6 

None 

MrtchaB ... 


3 

68 

3.2 

, 4 ^ 

Pierre ... , 

AharrlAAn STI 

N 

150 

38.9 

2A.3. 

Yankton_ 

Skviv FaUtc <» 

3 

79 

2.1 

4. 

TENNESSEE 



Clarksvifle___ ....._ 

NashvHle. TN ......____ 

M 

47 

6.2 

UB6,4. 

TEXAS 


BrownymfKl - -- - 

Abilene, TX _ _ 

N 

77 

6.0 

4 

Paris ... 

Oanas/FL Worth, TX.__ 

L 

105 

2.4 

4_ 

Temple... . 

Killeen TX..... ... 

N 

16 

14.9 


UTAH 




Cedar City..... . ... 

St GerxQA ht 

N 

54 

16.4 


Moab ... 

Grand «JcL. CO ., ,,,, 

N 

110 


4 

Vernal .. 

5^lt lakaCity NT 


171 

9.5 

None. 

VERMONT 



Montpelier/Barre____........ _ 

Bttfhnglnn VT . 

3 

37 

2.3 

1.2B. 

VIRGINIA 



Danville _ 

Gmpn<thnm, NC . 

3 

46 

24.0 

1,28,4. 

HotSprmga... . 

Roanoke, VA , __ 

3 

77 

56 

4. 

WASHINGTON 



Epbrata/Moses Lake_ 

WnnafnhAO WA . 

N 

64 

128 

4. 

WEST VIRGINIA 


Beckley . 

Clarksburg/Fairmont__ 

Charleston. WV-.. ___ 

MorgantTMim WV. . 

S 

N 

50 

34 

3^1 

63.2 

1 . 

1 ^ 2 A. 

B»UfUL__ .. 

Clarksburg, WV _.............._ 

N 

SO 

2 5 

\ ^ A 

Moraantoam .... 

Pittsburgh. PA _ ,,, .. 

L 

75 

63.5 

1 2A. 

Princeton/Bkieliald .. .. 

Rnanokn, VA . 

3 

96 

39.0 

VfCrv 

None. 

^ WISCONSIN 



, 1 ^^/Janeairilla. 

Rockford. IL . . . _.... 

N 

16 

0.4 

1,28,3. 


< 

1 
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Table II.— Subsidized EAS Communities Affected by This NPRM—Continued 


EAS Community 

Alternate air service if EAS subsidy is eliminated 

Average 
daily 
enpiane¬ 
ments at 
EAS 

community 

(1987) 

Alt6rrtdtive(s) under which subsidy 
would be eliminated 

Nearest airport providtrrg alterrrate service 
if EAS subsidy is eliminated 

Hub 

classifica¬ 
tion of 
alternate 
service 
airport 

Miles 

between 

EAS 

community 

and 

alternate 

service 

airport 

Manitowoc........ 

Green Bay, Wl..,„... 

N 

39 

1.8 

1.2B.3. 

WYOMING 



Worland ____ 

Cody. WY..... 

N 

92 

6.1 

None. 


* No sen/ico. 

* Hub Oassfficatkm Abbreviations: 

L-Large Hub (6nplar>e8 at least 1.0% of total U.S. enplar)ements) 

M=Medium Hub (enplanes between 0.25% and 0.999% of total U.S. enpianements) 

S=Small Hub (enplanes between 0.05% and 0.249% of total U.S. enpianements) 

N - Nonhub (enplanes less than 0.05% of total U.S. enpianements) 

* Codes for Alternatives Under Which Subsidy Would be Eliminated: 

1—Eliminate Subsidy for Air Service to Communities that are Close to Alternative Air Service. 

2A—Eliminate Subsidy for Air Service to Second Hubs. 

2B—Eliminate Subsidy (in conjunction with 1^) for Air Service to Communities Close to Alterrwte Air Service. 

3— Eliminate Subsidy for Air Service to Communities with the Highest Annual Subsidy Requirements. 

4— Eliminate Subsidy for Air Service to Communities that Historically Have Er^laned the Fewest Passengers. 


Table III.— Current Subsidy Rates at 
EAS Points Affected by This NPRM 

[Note; The current subsidy rates are as of Dec. 1, 
1988, and are subject to chance. In addition, the 
listing does not irKlude past period hold-in com- 
perrsation or subsidy rates for communities in 
Alaska or for Pacific points.] 


EAS point 

Current 

subsidy 

rate 

Alabama: Gadseden...... 

$183,317 

Arizorta: 

Kirwman ... 

263,591 

Page_ ___ 

177 443 

Winslow... 

203,654 

Arkansas: 

El Dorado/Camden....._ 

398.066 

Haniftnn. 

398 066 

Hot Springs... 

398 066 

Jonesboro............. 

398,066 

California. 

Blythe.. . 

354,336 

Crescent City........... ......... 

154,660 

Merced., 

310.521 

Colorado: 

Alamosa................. 

V) 

Cortex..... 

(1) 

Lamar .., „ 

176,251 

Georgia Moultrie/Thomasville .. 

427.211 

Illinois: 


Mt Vernon ....... 

307.772 

Sterling/Rock Falls___ 

248.011 

Indiana 


Elkhart....... 

249,591 

Kokemn ... 

401 175 

Terre Haute_..............._........ 

148,594 

k>wa: 


Clinton ___ 

203.708 

Ottumwa...... 

238,498 

Kansas: 


Dodge City....... 

176,291 

Garden City.. ........._..........__ 

176,291 

Goodlarxi.. . -. 

176,291 

Great Bend ...... 

176!291 

Hays........ 

176,291 

Hutchinson. 

176.291 

Parsons/Independence/Coffeyville. 

176,291 

Liberal/Guymon... 

176,291 

Kentucky: Ov^sboro.... 

133.018 

Maine: Lewiston..... 

269.755 

Massachusetts: New Bedford ................... 

(*) 


Table III.— Current Subsidy Rates at 
EAS Points Affected by This 
NPRM—Continued 

[Note: The current subsidy rates are as of Dec. 1, 
1988, and are subject to chance. In addition, the 
listing does not include past period hokf-in com¬ 
pensation or subSKfy rates for communities in 
Alaska or for Pacific points.] 


Table III.— Current Subsidy Rates at 
EAS Points Affected by This 
NPRM—Continued 

[Note: The current subsidy rates are as of Dec. 1, 
1988, and are subject to chance. In addition, the 
listing does not include past period hold-in com¬ 
pensation or subsidy rates for communities in 
Alaska or for Pacific points.] 


EAS point 


Current 

subsidy 

rate 

EAS point 

Current 

subsidy 

rate 

Michigan: 

Alpena....... 


121,159 

(*) 

New Mexico: 

Alamogordo. 

165.766 

Battle Creek... 


Clovis.....-............. 

133.651 

Benton Harbor ..............._ 

...... 

149,591 

Gallup._____ 

60,121 

Iron Mountain. 


182,799 

182,799 

201,286 

Hobb8«. _ _ 

85,690 

132,314 

169,390 

Ironwood/Ashland............ .. .«... 


Santa Fo .... 

Manistee/Ludington..._ 


Silver City.._....... 

Merx>minee/Marinette.......__ 

.. 

403,409 

New York: 


Jackson.. 


321,657 

121.159 

MA!^<U)nA , . 

166,289 

166,289 

Sault Ste. Marie ....... 


Ogdensburg...... 

Minnesota 

Fairmont____ 


303,427 

Plattsburgh. . 

Saranac Lake/Lake Placid ... 

166.289 

166.289 

Mankato_....._____....... 


179,600 

179,600 

Watertown... ...... . 

166,289 

180.492 

Worthington_...... 


North Carolina: Rocky Mount/Wiison. 

Missouri: 

Fort Leonard Wood..... 


168,963 

North Dakota: 

Devils Lake........._........_..._ 

294,396 

Kirksvitle____ _ 


235,637 

Jamestown. . 

294,396 

315.815 

Montana 


WHIiston ..... 

Glasgow................. 


168,229 

131,515 

Ohio- MflnsfiPlr! 

383,527 

Glendh/e... 


Oklahoma: 

Havre.. 


190,495 

190,495 

Enid _____ 

187.646 

Lewistown...... 


McAlester.... . 

421.952 

Miles City..................... 


131,515 

315,815 

(*) 

168,229 

Pnnra City , .... 

187,646 

Sidney................. 


Off»gnn‘ $alAm _, 

113,705 

West YeHowstone... 


Pennsylvania: OH City/Franklin.. 

128,504 

WoM Point___ 


Puerto Rico: Ponce.*_ 

265.058 

108,938 

Nebraska: 

Alliance... 


222,727 

South Dakota: 

Brookings 

Chadron..... 


222,727 

218,079 

457,977 

Huron ....... 

108,938 

Columbus_____ 


Mitchell...... 

106.938 

Grand Island.. .. ___ 


Pierre......... 

371,165 

Hastings „ ...... 


222.727 

222.727 

Yankton.... 

218.079 

Kearney ... 


Tennessee: Clarksville...... 

307,772 

McCook---- 

. 

222,727 

Texas: 


Norfolk ...... 


218,079 

274,222 

274,222 

222,727 

Brownwood ..... 

169,676 

North Platte ....... 


Paris. ... 

146,596 

Scottsbiuff...... 


Temple. ^ . .. 

425,825 

Sidney..------ 


Utah: 

Nevada: Ely................. 


359,194 

249,786 

Cedar City ..................... 

190.642 

New Hamp^re: Laconia..... 


Moab....... 

172,930 
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Table III.—Current Subsidy Rates at 
EAS Points Affected by This 
npRM—C ontinued 

[Nolr. The current subsidy rates are as ol Dec. 1. 
1988. and are subject to chance. In addition, the 
listing does not include past period hold-in com¬ 
pensation Of subsidy rates for communities in 
Alaska or for Pacific point&l 



Current 

EAS point 

subsidy 


rate 

Vefnal ... ........ 

203.784 

235,391 

Verrrtont: Montpelier/Bane.. 

Virginia: 

Danville..................^.. . .. 

217.856 

150,017 

Hoi Springs___ 

Wastxn^n: Ephrata/Moses Lake___ 

West Virginia: 

164,336 

Beckley...... 

55,123 

128.830 

263.096 

Clarksburg/Fairmont_......._ 

Elkins.—..... 

Morgantown... 

128.830 

55.123 

Princeton/Bluefield...... „ 

Wisconsin: 

Beloit/Janesville...... 

Manitowoc........... 

Wyorrwg: Worland..... 

259.000 

393,296 

352,655 



* No subsidy rate currently in effect. 


IFR Doc. 85-28675 Filed 12-9-88: 2:00 pm| 
BILLING CODE 4910-62-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 301 
IIA-42-881 

Disclosure of Return Information to 
the Bureau of the Census 

agency: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking. 

summary: This document contains 
proposed amendments to the regulations 
on Procedure and Administration to 
authorize the disclosure of three 
additional items of return information to 
the Bureau of the Census for use in 
certain statistical programs and to 
delete the authority to disclose those 
items of return information which the 
Bureau no longer needs. The proposed 
regulations will provide guidance to 
Internal Revenue Service personnel 
responsible for disclosing the 
information. 

OATES: Written comments and requests 
for a public hearing must be delivered 
by January 13,1989. The amendments to 
the regulations are proposed to be 
effective as of the date on which the 
Treasury decision adopting them is 
published in the Federal Register, 


ADDRESS: Send comments and requests 
for a public hearing to: Commissioner of 
Internal Revenue. Attention 
CC:CORP:T:R (IA-42-88). Washington, 
DC 20224. 

FOR FURTHER INFORMATION CONTACT: 
Paul Winkler of the Office of Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington. 
DC 20224, Attention: CC:CORP:T;R. (202) 
566-3294 (not a toll-free number). 

SUPPLEMENTARY INFORMATION: 
Background 

This document contains proposed 
amendments to the regulations on 
Procedure and Administration (26 CFR 
Part 301) under section 6103(j)(l) of the 
Internal Revenue Code of 1986. Under 
section 6103(j)(l), upon written request 
from the Secretary of Commerce, the 
Internal Revenue Service is to furnish 
such tax return information as may be 
prescribed by Treasury regulations to 
the Bureau of the Census for statutorily 
authorized statistical activities. Section 
301.6103(11(1 )-l of the regulations 
currently provides an itemized 
description of the return information 
authorized to be disclosed for this 
purpose. 

Periodically, the disclosure 
regulations are amended to reflect the 
changing statistical needs of the Bureau 
of the Census for tax information, and 
these proposed regulations would 
update those regulations. 

Explanation of Provisions 

The request by the Secretary of 
Commerce for amendment of the 
regulations indicates that the Bureau of 
the Census needs the following three 
new data items from returns of 
individual taxpayers for use in its 
statutorily authorized postcensal 
population and per capita income 
estimates programs: (1) The type of lax 
return filed (i.e.. Form 1040, Form 1040A. 
etc.); (2) whether the taxpayer itemized 
deductions for federal income lax 
purposes; and (3) whether the taxpayer 
received Social Security benefits. The 
Bureau needs this information to help 
them determine whether a taxpayer is 
over 65 years of age. 

These proposed regulations would 
amend § 301.6103(j){l)-l of the present 
regulations to add the above items to the 
list of disclosable tax return 
information. In addition, the proposed 
regulations would delete from the list 
certain items of return information 
which the Bureau of Census no longer 
needs. 


Special Analyses 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291 and 
that a regulatory impact analysis 
therefore is not required. 

Although this document is notice of 
proposed rulemaking that solicits public 
comments, the Internal Revenue Service 
has concluded that the regulations 
proposed herein are interpretative and 
that the notice and public procedure 
requirements of 5 U.S.C. 553 do not 
apply. Accordingly, these proposed 
regulations do not constitute regulations 
subject to the Regulatory Flexibility Act 
(5 U.S.C. Chapter 6), 

Comments and Requests for a Public 
Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably a signed original 
and seven copies] to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying in their entirety. A public 
hearing will be scheduled and held upon 
written request by any person who 
submits written comments on the 
proposed rules. Notice of the time and 
place for the hearing will be published 
in the Federal Register. 

Drafting Information 

The principal author of these 
proposed regulations is David White of 
the Office of Chief Counsel. Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these regulations on matters of both 
substance and style. 

List of Subjects in 26 CFR Part 301 

Administrative practice and 
procedure. Bankruptcy, Courts, Crime. 
Employment taxes. Estate taxes. Excise 
taxes. Gift, Income taxes. Investigations, 
Law enforcement. Penalties, Pensions, 
Statistics, Taxes, Disclosure of 
information. Filing requirements. 

Accordingly, Title 26. Part 301 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

PART 301—[AMENDED] 

Paragraph 1. The authority for Part 301 
continues to read in part: 
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Authority: 26 U.S.C. 7805. * * * Section 
301.6103(j) (1)-1 also issued under 28 U.S.C. 
6103(j). 

Par. 2. Section 301.6103(j)(l)-l is 
amended by revising paragraph (b)(1) to 
read as follows: 

§ 301.6103(j)(1)-1. Disclosures of return 
information to officers and employees of 
the Department of Commerce for certain 
statistical purposes and related activities. 

• * * * * 

(b) Disclosure of return information to 
officers and employees of the Bureau of 
the Census. (1) Officers or employees of 
the Service will disclose the following 
return information reflected on returns 
of an individual taxpayer to officers and 
employees of the Bureau of the Census 
for purposes of, but only to the extent 
necessary in, conducting and preparing, 
as authorized by chapter 5 of Title 13, 
United States Code, intercensal 
estimates of population and per capita 
income for ail geographic areas included 
in the general revenue sharing program 
and demographic statistics programs, 
censuses and related program 
evaluation— 

(i) Taxpayer identity information (as 
defined in section 6103(b)(6) of the 
Code), validity code with respect to the 
taxpayer identifying number (as 
described in section 6109), and taxpayer 
identifying number of spouse, if 
reported; 

(ii) District office and service center 
codes: 

(iii) Marital status; 

(iv) Numbers and classifications of 
reported exemptions; 

(v) Adjusted gross income; 

(vi) Wage and salary income; 

(vii) Dividend income; 

(viii) Interest income; 

(iv) Gross rent and royally income; 

(x) Type of tax return filed; 

(xi) Residence information from the 
revenue sharing question; 

(xii) Code indicators for Form 1040; 
Schedules C, D. E, F. and SE; 

(xiii) Julian date relative to filing; 

(xiv) Whether deductions were 
itemized; and 

(xv) Social Security benefits. 

« • * * • 

Approved: November 2.1988. 

O. Donaldson Chapoton, 

Assistant Secretary of the Treasury, 
Lawrence B. Gibbs, 

Commissioner of Internal Revenue, 

[VR Doc. 88-28745 Filed 12-13-88: 8:45 am) 

BILLING CODE 4a3<M)1-li 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 906 

Colorado Permanent Regulatory 
Program; Public Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendment 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

action: Proposed rule. 

summary: OSMRE is announcing the 
receipt of a proposed amendment to the 
Colorado permanent regulatory program 
(hereinafter referred to as the Colorado 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). The proposed amendment 
pertains to historic properties. The 
amendment is intended to revise the 
State program to be consistent with the 
corresponding Federal regulations. 

This notice sets forth the times and 
locations that the Colorado program and 
the proposed amendment to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendment, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 
dates: Written comments must be 
received on or before 4:00 p.m., m.s.t. 
January 13, 1989. If requested, a public 
hearing on the proposed amendments 
will be held on January 9,1989, at the 
location shown under ‘‘addresses/* 
Requests to present oral testimony at 
the hearing must be received on or 
before 4:00 p.m. m.s.t. on December 29, 
1988. 

ADDRESSES: Written comments should 
be mailed or hand>delivered to Mr. 
Robert H. Hagen at the address listed 
below. If a public hearing is requested, it 
will be held at the office of the Colorado 
Mined Land Reclamation Division. 
Copies of the Colorado program, the 
proposed amendments, and all written 
comments received in response to this 
notice will be available for public 
review at the OSMRE offices and the 
office of the Colorado Mined Land 
Reclamation Division listed below, 
Monday through Friday, 8:00 a.m. to 4:00 
p.m., excluding holidays. Each requestor 
may receive, free of charge, one copy of 
the proposed amendment by contacting 
the OSMRE Albuquerque Field Office. 

Albuquerque Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 625 Silver Avenue, SW., 
Suite 310, Albuquerque. NM 87102, 


Telephone: (505) 766-1486; 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record Office, Room 5215,1100 “L” 
Street, NW., Washington, DC 20240, 
Telephone: (202) 343-5492; and 

Colorado Mined Land Reclamation 
Division. 423, Centennial Building. 1313 
Sherman Street, Denver, CO 80203, 
Telephone: (303) 866-3567. 

FOR FURTHER INFORMATION CONTACT: 

Robert H. Hagen, Director, Albuquerque 
Field Office. Office of Surface Mining 
Reclamation and Enforcement. 625 
Silver Avenue, SW., Suite 310, 
Albuquerque, NM 87102, Telephone: 
(505) 766-1486. 

SUPPLEMENTARY INFORMATION: 

I. Background 

The Secretary of the Interior 
conditionally approved the Colorado 
program on December 15,1980. 
Information regarding the general 
background of the Colorado program 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Colorado program can 
be found in the December 15,1980, 
Federal Register, (45 FR 82173). 
Subsequent actions taken with regard to 
Colorado’s program and program 
amendments can be found at 30 CFR 
906.15. 

II. Proposed Amendment 

By letter dated October 14.1988, 
Colorado submitted the proposed 
amendment on historic properties 
(Administrative Record No. CO-406) to 
its permanent regulatory program under 
SMCRA. This amendment is in response 
to OSMRE’s 30 CFR Part 732 letter on 
historic properties dated June 9,1987 
(Administrative Record No. CO-342). 

Colorado proposes to add Rule 
2.05.6(4)(b) to provide the Mined Land 
Reclamation Division (MLRD) with the 
authority to require that permit 
applicants protect places listed on or 
eligible for listing on the National 
Register of Historical Places, as 
determined by the State Historic 
Preservation Officer (SHPO). 

Colorado Rules 2.07.6(2)(e) and 
2.10.3(l)(g) include permit application 
and permit approval requirements 
concerning places listed on the National 
Register of Historic Places. Colorado 
proposes to amend these rules to make 
the requirements applicable to places 
eligible for listing on the National 
Register of Historic Places, as 
determined by the SHPO. 
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III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(h), OSMRE is now 
seeking comment on whether the 
amendment proposed by Colorado 
satisfies the applicable program 
approval criteria of 30 CFR 732.15. If the 
amendment is deemed adequate, it will 
become part of the Colorado program. 

Written Comments 

Written comments should be specific, 
pertain only to the issues proposed in 
this rulemaking, and include 
explanations in support of the 
commenter’s recommendations. 

Comments received after the time 
indicated under “dates” or at locations 
other than the Albuquerque Field Office 
will not necessarily be considered in the 
Tinal rulemaking, or included in the 
Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed at “FOR FURTHER INFORMATION 
CONTACT” by 4:00 p.m. m.s.t. on 
December 29,1988. The time of day of 
the hearing will be arranged with those 
persons requesting the hearing. If no one 
requests an opportunity to comment at a 
public hearing, the hearing will not be 
held. 

Filing of a written statement at the 
time of the hearing is requested, as it 
will greatly assist the transcriber. 
Submission of written statements in 
advance of the hearing will allow 
OSMRE officials to prepare adequate 
responses and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to commend have been heard. 
Persons in the audience who have not 
been scheduled to comment, and who 
wish to do so, will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSMRE representatives to 
discuss the proposed amendments may 
request a meeting by contacting the 
person listed under “FOR FURTHER 
INFORMATION CONTACT.” All SUch 
meetings will be open to the public and, 
if possible, notices of meetings will be 
posted at the locations listed under 


“ADDRESSES.” A written summary of 
each meeting will be made a part of the 
Administrative Record. 

List of Subjects in 30 CFR Part 906 

Coal mining. Intergovernmental 
relations. Surface mining, Underground 
mining. 

Dated: December 1,1988. 

Raymond L. Lowrie, 

Assistant Director Western Field Operations. 
[FR Doc. 88-28721 Filed 12-13-88; 8:45 am] 
BILLING CODE 431(M)S>M 


30 CFR Part 931 

New Mexico Permanent Regulatory 
Program 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE), 
Interior. 

ACTION: Reopening and extension of 
public comment period. 

summary: OSMRE is reopening the 
period for review and public comment 
on the substantive adequacy of program 
amendments submitted by the State of 
New Mexico to modify the New Mexico 
permanent regulatory program 
(hereinafter referred to as the New 
Mexico program) under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA). The amendments pertain 
to coal mine waste. If approved, the 
amendments will become part of the 
State's permanent regulatory program. 
The amendments are intended to revise 
the State program to be consistent with 
the corresponding Federal regulations. 

This notice sets forth the times and 
locations that the New Mexico program 
and the proposed amendments to that 
program are available for public 
inspection, and the comment period 
during which interested persons may 
submit written comments on the 
proposed amendments. 

DATE: Written comments not received 
on or before 4:00 p.m., m.s.t. December 
29.1988, will not necessarily be 
considered in the Director's decision to 
approve or disapprove the amendments. 
ADDRESSES: Written comments should 
be mailed or hand delivered to Mr. 
Robert H. Hagen at the address listed 
below. 

Copies of the New Mexico program, 
the proposed amendments to the 
program, supporting information in the 
Administrative Record, and all written 
comments received in response to this 
notice will be available for review at the 
OSMRE offices and the office of the 


State Regulatory Authority listed below, 
Monday through Friday, excluding 
holidays. Each requester may receive, 
free of charge, one copy of the proposed 
amendments by contacting the OSMRE 
Albuquerque Field Office listed under 
ADDRESSES. 

Albuquerque Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, 625 Silver Avenue, SW.. 
Suite 310, Albuquerque, NM 87102, 
Telephone: (505) 76fr-1486 

Office of Surface Mining Reclamation 
and Enforcement, Room 5215,1100 L 
Street, NW.. Washington. DC 20240 
Telephone: (202) 343-5492 

New Mexico Energy and Minerals 
Department. Mining and Minerals 
Division, 525 Camino de los Marquez, 
Santa Fe. NM 87501, Telephone: (505) 
827-5970 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert H. Hagen. Director, 
Albuquerque Field Office, (505) 766-1486. 

SUPPLEMENTARY INFORMATION: 

I. Background 

Information regarding the general 
background for New Mexico, including 
the Secretary's findings, the disposition 
of comments, and detailed explanation 
of the conditions of approval of the New 
Mexico program can be found in the 
December 31,1980, Federal Register (45 
FR 86459). 

Subsequent actions taken with regard 
to the New Mexico program and 
program amendments can be found at 30 
CFR 931.15 and 931.16. 

II. Proposed Amendments 

By letter dated April 21.1988, New 
Mexico submitted proposed 
amendments (Administrative Record 
No. NM-405) to the New Mexico 
program for OSMRE’s review and 
approval. OSMRE published a Federal 
Register notice (53 FR 23415) announcing 
receipt of the proposed amendments to 
the New Mexico program on June 22, 
1988 and invited public comment on the 
adequacy of the proposed amendments. 
The public comment period ended on 
July 22,1988. The public hearing 
scheduled for July 18,1988 was not held 
because no one requested an 
opportunity to testify. 

After reviewing the proposed 
amendments and all comments received, 
OSMRE notified New Mexico by letter 
dated September 26,1988 
(Administrative Record No. NM-446), of 
several provisions in its proposal that 
appeared to be inconsistent with the 
Federal regulations. By letter dated 
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October 20,1988 (Administrative Record 
No. NM-452J, New Mexico provided 
clanTication of the amendment contents. 
These proposed changes at Coal Surface 
Mining Commission Rule flO-1. Sections 
20-71. 20-81, 20-83. 20-85, and 20-92 all 
pertain to coal mine waste. These 
revisions are summarized below: 

(1) New Mexico proposes to amend 
Section 20-71{b) to require certification 
of fills by a qualified registered 
professional engineer. The section did 
not previously require that the engineer 
be “qualified.** 

(2) New Mexico proposes to amend 
Section 20-81 to add a new subsection 
(a) to require that coal processing waste 
banks meet the design and maintenance 
requirements of 30 CFR 77.214 and 
77.215. 

(3) New Mexico proposes to amend 
Section 20-83(b) and 20-92(b) to clarify 
that drainage diversions associated with 
coal waste banks must be designed to 
carry peak runoff from a 100-year. 6- 
hour precipitation event. 

(4) New Mexico proposes to amend 
Section 20-85 to delete subsections (b) 
and (c). Subsection (b) and (c) contain 
coal processing waste bank design 
requirements which are being revised 
and included under Section 20-81. 

ni. Public Comment Procedures 

In accordance with the provisions of 
30 era 732.17(h), OSMRE is now 
seeking comment on whether the 
amendments and supporting information 
proposed by New Mexico satisfy the 
applicable program approval criteria of 
30 CFR 732.15. If the amendments are 
deemed adequate, they will become part 
of the New Mexico program. 

Written comments on the issues 
proposed in this rulemaking should be 
specific, pertain only to the issues 
proposed, and include explanations in 
support of the commenter's 
recommendations. Comments received 
after the time indicated under “DATES’* 
or at locations other than the OSMRE 
Albuquerque Field Office will not 
necessarily be considered and included 
in the Administrative Rinx^rd for this 
proposed rulemaking. 

List of Subjects in 30 CFR Part 931 

Coal mining. Intergovernmental 
relations. Surface mining. Underground 
mining. 

Date; December 1,1988. 

Raymond L. Lowrie, 

Asststani Director, WesLern Field Operatiojis. 
|FR Doc. 88-28722 Filed 12-13-88; 8:45 am) 
BILLING COOC 4310-05-M 


30 CFR Part 934 

North Dakota Permanent Regulatory 
Program; Public Comment Period and 
Opportunity for Public Hearing on 
Proposed Amendments 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE). 
Interior. 

action: Proposed rule. 

summary: OSMRE is announcing die 
receipt of proposed amendments to the 
North Dakota permanent regulatory 
program (hereinafter referred to as the 
North Dakota program) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The proposed 
amendment contains changes to North 
Dakota Administrative Code (NDAC) 
Article 69-435.2 in response to the 
OSMRE’s letters of February 3.1986 and 
June 9,1987 that were issued in 
accordance with 30 CFR Part 732. 

The amendment also contains 
extensive editorial changes intended to 
reduce the volume of the regulations and 
to improve clarity without changing 
their effect. 

This notice sets forth the times and 
locations that the North Dakota program 
and proposed amendments to that 
program are available for public 
inspection, the comment period during 
which interested persons may submit 
written comments on the proposed 
amendments, and the procedures that 
will be followed regarding the public 
hearing, if one is requested. 

OATES: Written comments must be 
received on or before 4:00 p.m., m.8.L 
January 13,1989. If requested, a public 
hearing on the proposed amendments 
will be held on January 9.1989. Requests 
to present oral testimony at the hearing 
must be received on or ^forc 4:00 p.m^ 
m.s.t. on December 29,1988. 

ADDRESSES: Written comments should 
be mailed or handedelivered to Mr. Jerry 
R. Ennis at the address listed below. 
Copies of the North Dakota program, tlie 
proposed amendments, and all written 
comments received in response to this 
notice will be available for public 
review at the addresses listed below 
during normal business hours, Monday 
throu^ Friday, excluding holidays. Each 
requestor may receive, free of charge, 
one copy of the proposed amendment by 
contacting OSMKE’s Casper Field 
Office. 

Mr. Jerry Ennis, Director, Casper Field 

Office, Office of Surface Mining 

Reclamation and Enforcement, 100 E. 

B Street. Room 2128, Casper, 


Wyoming 82601-191a Telephone; 
(307) 261-5776. 

Office of Surface Mining Reclamation 
and Enforcement, Administrative 
Record Office. Room 5131,1100 'X** 
Street, NW., Washington. DC 2024^), 
Telephone: (202) 343-5492. 

Edward J. Englerth. Director, 
Reclamation Division. North Dakota 
Public Service Commission, Bismarck, 
North Dakota 58505-0165. Telephone: 
(701) 224-^096. 

FOR FURTHER INFORMATION CONTACT; 

Mr. Jerry R. Ennis. Director. Casper Field 
Office, at the address or telephone 
number listed in “addresses.** 

SUPPLEMENTARY INFORMATION: 

I. Background 

On December 15,1980, the Secretary 
of the Interior approved the North 
Dakota program. Information regarding 
the general background on the North 
Dakota program, including the 
Secretary’s findings, the disposition of 
comments, and a detailed explanation uf 
the conditions of approval of the North 
Dakota program can be found in the 
December 15,1980 Federal Register (45 
FR 82246). Subsequent actions taken 
with regard to North Dakota*s program 
and program amendments can be found 
at 30 CFR 934.14, 934.15, and 934.16. 

II. Proposed Amendments 

On November 3.1988, North Dakota 
submitted to OSMRE proposed 
amendments to its permanent regulatory 
program under SMCRA. The purpose of 
these amendments were twofold. North 
Dakota proposes changes to NDAC 
Article 69-05.2 Surface Coal Mining and 
Reclamation Operations, in response to 
OSMRE’s letters of February 3,1986 and 
June 9,1987 that were issued in 
accordance with 30 CFR Part 732. Also. 
North Dakota at its own initiative 
proposes to extensively edit Article 69- 
95.2 to reduce the volume of the 
regulations and to improve clarity 
without changing their effect. 

III. Public Comment Procedures 

In accordance with the provisions of 
30 CFR 732.17(hJ(10). OSMRE is now 
seeking comment on whether the 
amendments proposed by North Dakota 
satisfy the applicable program approv'al 
criteria of 30 CFR 732.15. If the 
amendments are deemed adequate. lh«‘y 
will become part of the North Dakota 
program. 

Written Comments 

Written comments should be specifit''. 
pertain only to the issues proposed in 
(his rulemaking, and include 
explanations in support of the 
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commenter’s recommendations. 
Comments received after the time 
indicated under “dates’* or at locations 
other than the Casper Field Office will 
not necessarily be considered in the 
final rulemaking or included in the 
Administrative Record. 

Public Hearing 

Persons wishing to comment at the 
public hearing should contact the person 
listed under “FOR FURTHER INFORMATION 
CONTACT” by 4:00 p.m.. m.s.t. on 
December 29.1988. Location and time of 
day of the hearing will be arranged with 
those persons requesting the hearing. If 
no one requests an opportunity to 
comment at a public hearing, the hearing 
will not be held. Filing of a written 
statement at the time of the hearing is 
requested as it will greatly assist the 
transcriber. Submission of written 
statements in advance of the hearing 
will allow OSMRE officials to prepare 
the adequate and appropriate questions. 

The public hearing will continue on 
the specified date until all persons 
scheduled to comment have been heard. 
Persons in the audience who have not 
been scheduled to comment and who 
wish to do so. will be heard following 
those scheduled. The hearing will end 
after all persons scheduled to comment 
and persons present in the audience 
who wish to comment have been heard. 

Public Meeting 

If only one person requests an 
opportunity to comment at a hearing, a 
public meeting, rather than a public 
hearing, may be held. Persons wishing to 
meet with OSMRE representatives to 
discuss the proposed amendments may 
request a meeting by contacting the 
person listed under “FOR further 
INFORMATION CONTACT.” All SUch 
meetings will be open to the public and, 
if possible, notices of meetings will be 
posted at the locations listed under 
“addresses.” a written summary of 
each meeting will be made a part of the 
Administrative Record. 

List of Subjects in 30 CFR Part 934 

Coal mining. Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: December 1,1988. 

Raymond L. Lowrie, 

Asshlant Director, Western Field Operations. 

|FR Doc. 88-28723 Filed 12-13-88; 8:45 am) 
billing code 431(M>5-M 


30 CFR Part 936 

Surface Coal Mining and Reclamation 
Operations Under the Federal Lands 
Program; State-Federal Cooperative 
Agreements; Oklahoma 

agency: Office of Surface Mining 
Reclamation and Enforcement (OSMRE). 
Interior. 

action: Proposed rule. 

summary: The Office of Surface Mining 
Reclamation and Enforcement (OSMRE) 
is proposing to adopt a cooperative 
agreement between the Department of 
the Interior and the State of Oklahoma 
for the regulation of surface coal mining 
and reclamation operations and certain 
coal exploration operations on Federal 
lands in Oklahoma. Such a cooperative 
agreement is provided for under section 
523(c) of the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). This 
proposed rule provides the proposed 
terms of the cooperative agreement and 
additional information on other issues. 
dates: OSMRE will accept written 
comments on the proposed rule until 
4:30 p.m. c.s.t. on January 13.1989. 

Upon request, OSMRE will hold a 
public hearing on the proposed rule on 
January 3.1989 beginning at 9:00 a.m. 
c.s.t. The public hearing will be held at 
the location shown under “addresses” 
below. 

OSMRE will accept requests for a 
public hearing until 4:30 p.m. c.s.t. on 
December 29.1988. If no person has 
contacted OSMRE by that date to 
express an interest in testifying at the 
hearing, it will be canceled. If only one 
person requests an opportunity to speak 
at the public hearing, a public meeting, 
rather than a hearing, may be held and 
the results of the meeting included in the 
Administrative Record. 

ADDRESSES: Written comments should 
be mailed to the Office of Surface 
Mining Reclamation and Enforcement, 
Tulsa Field Office, 5100 E. Skelly Drive, 
Suite 550, Tulsa, Oklahoma 74135, or 
hand-delivered to the same address. 

If requested, a public hearing will be 
held at the Tulsa Field Office of the 
Office of Surface Mining Reclamation 
and Enforcement. 5100 E. Skelly Drive, 
Suite 550. 

Requests for a public hearing should 
be made by contacting the individual 
listed under “for further information 

CONTACT.” 

Copies of the proposed agreement and 
the related information required under 
30 CFR Part 745 are available for 
inspection Monday through Friday, 8:30 


a.m. to 4 p.m. excluding holidays, at the 
following addresses: 

Oklahoma Department of Mines, 4040 
N. Lincoln, Suite 107 Oklahoma City, 
Oklahoma 73105; Telephone: (405) 521- 
3859. 

Office of Surface Mining Reclamation 
and Enforcement Western Field 
Operations. 1020 15th Street—Brooks 
Tower Denver. Colorado 80202; 
Telephone: (303) 844-2459. 

Office of Surface Mining Reclamation 
and Enforcement Administrative Record 
Room 5131,1100 L Street. NW., 
Washington, DC 20240. 

Office of Surface Mining Reclamation 
and Enforcement Tulsa Field Office. 

5100 E. Skelly Drive. Suite 550 Tulsa, 
Oklahoma 74135; Telephone: (916) 581- 
6430. 

FOR FURTHER INFORMATION CONTACT: 

Mr. James H. Moncrief, Director. Tulsa 
Field Office, Office of Surface Mining 
Reclamation and Enforcement 5100 E. 
Skelly Drive, Suite 550, Tulsa. Oklahoma 
74135; Telephone: (918) 581-6430. 

SUPPLEMENTARY INFORMATION: 

I. Public Comment Procedures 

II. Background 

III. State of Oklahoma’s Application 

IV. Summary of the Terms of the Proposed 
Cooperative Agreement 

V. Procedural Matters 

I. Public Comment Procedures 

A, Written Comments 

Written comments on the proposed 
agreement should be specific, should be 
confined to issues pertinent to the 
agreement, and should explain the 
reason for any recommended change. 
Where practicable, commenters should 
submit five copies of their comments 
(see “ADDRESSES”). Comments received 
after the close of the comment period 
(see “DATES”) may not be considered or 
included in the Administrative Record 
for the final rule. 

B. Public Hearing 

The hearing will begin at 9:00 a.m. and 
continue until all persons then in 
attendance wishing to testify have been 
heard. The hearing will be transcribed 
by a court reporter. 

To assist the court reporter and to 
ensure an accurate record, OSMRE 
requests that persons who testify give 
the reporter a written copy of their 
testimony. To assist OSMRE in 
preparing appropriate questions to 
clarify issues. OSMRE also requests that 
persons planning to testify submit an 
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advance copy of their testimony to the 
OSMRE address for submission of 
written comments (see ^'addresses"). 

Persons interested in attending the 
hearing but not testifying should contact 
the individual isted under “FOR further 
INFORMATION CONTACT** prior tO the 
scheduled hearing date to see if the 
hearing has been cancelled. 

C. Public Meetings 

Representatives of OSMRE will be 
available to meet during the comment 
period at the request of members of the 
public to receive recommendations and 
comments concerning the proposed 
cooperative agreement. Persons wishing 
to schedule or attend such meetings, 
should contact the individual listed 
under *‘for further information 
CONTACT.** OSMRE representatives will 
be available for these meetings between 
9 a.m. and 4 p.m^ c.s.t., Monday through 
Friday, excluding holidays. All such 
meetings will be open to the public. 
Notices of such meetings and where 
they will be held will be posted in 
advance in the Tulsa Field Office of the 
Office of Surface Mining Reclamation 
and Enforcement 5100 E. Skelly Drive, 
Suite 550, Tulsa, Oklahoma 74135. 

D, Contacts With State Representatives 

The Department has previously 
announced (45 FR 58378, September 3, 
1980) its intention to follow the 
“Guidelines for Contacts with 
Employees and Officials During 
Consideration of State Permanent 
Regulatory Programs: published at 44 FR 
54444 (September 19.1979), during the 
process of developing cooperative 
agreements with the States. As written, 
the guidelines apply only to the State 
program review and decision process 
under SMCRA. However, the 
Department believes that the guidelines 
should also be applied in the 
development of State-Federal 
permanent program cooperative 
agreements because of the 
interrelationship between each 
cooperative agreement and the 
approved State program. The need to 
preserve the ability of the Department 
and the Slate to work together through 
the stages of the cooperative agreement 
and the right of the public to be 
informed and to have the opportunity to 
comment meaningfully on issues raised 
are principally applicable to permanent 
program cooperative agreement 
rulemakings. 

This decision requires that minor 
changes in the guidelines be made to 
clarify their applicability to cooperative 
agreement rulemakings. Accordingly, 
revised guidelines for contacts with 
Department employees and officials 
during permanent program cooperative 


agreement rulemakings are given below. 
See the notice of September 19.1979. 44 
' FR 54444. for a full discussion of the 
guidelines and supporting principles. 
The September 19.1979. guidelines 
remain fully applicable to the State 
program review process. 

1. Upon request the Department will 
meet with any member of the public 
through the end of the public comment 
period. Notices of scheduled meetings 
will be posted in a public place. The 
meetings will be open. 

2. The Department will meet the Stale 
representatives or have telephone 
conversation with them, upon the 
initiative of either party, up to the point 
of the Secretary’s decision to enter into 
a permanent program cooperative 
agreement with a State. These meetings 
will be open to the public unless the 
Department decides an executive 
session is appropriate. Advance notice 
of scheduled meetings will be posted in 
a public place. Notice of the executive 
session \^1 be posted in a public place. 

3. The Department will keep a 
summary record of all meetings and 
discussions, whether in person or by 
telephone, on a proposed cooperative 
agreement. This record will include a 
summary of the discussion end a list of 
all written information OSMRE receives. 
All such records along with all written 
communications relating to the 
cooperative agreement shall be made 
available to the public. 

4. In those instances where the 
Department has conducted meetings or 
discussions with a State after the close 
of the public comment period, the 
Department will include summaries of 
the meetings in the record and. if 
necessary to assume an effective 
opportunity for public participation, 
provide an opportunity for the public to 
review the record of such meetings and 
discussions and to comment on them 
before a decision is made to enter into a 
permanent program cooperative 
agreement 

II. Background 

The Oklahoma program was 
conditionally approved on January 19. 
1981 (46 FR 4910]. Information on the 
general background, revisions, 
modiHcations. and amendments to the 
proposed permanent program 
submission as well as the Secretary's 
findings, the disposition of comments, 
and a detailed explanation of the 
conditions of approval of the Oklahoma 
program can be found in the January 19, 
1981, Federal Register (46 FR 4910), in 
the May 4.1983, Federal Register (48 FR 
20050), and in the August 28.1984. 
Federal Register (49 FR 34002). 
Subsequent actions on conditions of 


approval and program amendments are 
identified at 30 CFR 938.10 and 936.15. 

III. State of Oklahoma's Application 

The purpose of this proposed 
rulemaking is to adopt a permanent 
program cooperative agreement 
between the Department of the Interior 
and the State of Oklahoma which will 
give Oklahoma primacy in the 
administration of its approved 
permanent regulatory progam on 
Federal lands in the State. 

Section 523(c) of SMCRA. 30 U.S.C 
1201 et seg., and the implementing 
regulations at 30 CFR Part 745, allow a 
State and the Secretary of the Interior to 
enter into a permanent program 
cooperative agreement if the Stale has 
an approved State program for the 
regulation of surface coal mining and 
reclamation operations on non-Federal 
and non-Indian lands. Permanent 
program cooperative agreements are 
authorized by the first sentence of 
section 523(c), which provides that, 
“Any State with an approved State 
program may elect to enter into a 
cooperative agreement with the 
Secretary to provide for Slate regulation 
of surface coal mining and reclamation 
operations on Federal lands within the 
State, provided the Secretary determines 
in writing that such State has the 
necessary personnel and funding to fiilly 
implement such a cooperative 
agreement in accordance with the 
provision of this Act.** 30 U.S.C. 1273(c). 

On September 21,1988, Henry 
BcUmon, Governor of Oklahoma, 
requested that a permanent program 
cooperative agreement be entered into 
between the Secretary of the Interior 
and the Governor of Oklahoma. 

Section 745.11(b) (1) through (8) of 
OSMRE’s regulations require that 
certain information be submitted with a 
request for a permanent program 
cooperative agreement, if the 
information has not previously been 
submitted in the State program. Much of 
the information relating to the budget, 
staffing, organization, and duties of the 
State regulatory authority, the 
Oklahoma Department of Mines (ODM). 
was described in Oklahoma’s Proposed 
Permanent Coal Program Text. See 30 
CFR 745.11(b). In addition, the State of 
Oklahoma submitted a written 
certification from the General Counsel 
of ODM that no State statutory, 
regulatory or other legal constraint 
exists which would limit the capability 
of the ODM to comply fully with section 
523(c) of SMCRA. as implemented by 30 
CFR Part 745. See 30 CFR 745.11(b)(3). 
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IV. Summary of the Terms of the 
Proposed Cooperative Agreement 

A summary of the proposed 
cooperative agreement appears below. 
OSMRE emphasizes that the proposed 
cooperative agreement may be subject 
to further change as a result of public 
comment and/or further discussion with 
the State of Oklahoma. 

The nature and extent of the 
Secretary’s ability to delegate authority 
for surface coal mining operations on 
Federal lands to States through 
cooperative agreements was a subject of 
a Federal District Court opinion in In Re: 
Permanent Surface Mining regulation 
Litigation II, Civil Action No. 79-1144 
(DD.C. July 6,1984}. The Oklahoma 
cooperative agreement proposed here is 
consistent with that opinion and 
delegates the Secretary’s authority 
under SMCRA which is required to be 
covered under the Federal lands 
program and retains the Secretary’s non¬ 
delegable responsibilities under the 
Mineral Leasing Act. 

Although OSMRE has not yet 
amended the scope of the Federal lands 
program, 30 CFR Subchapter D, to be 
consistent with the District Court 
decision, this agreement encompasses 
the salient features of that decision. If 
changes to the Federal lands program 
are adopted which are not covered by 
this agreement, OSMRE and the 
Secretary will prompdy initiate the steps 
necessary to conform ^e agreement. 

A. Article 1: Introduction, Purposes and 
Responsible Agencies 

Paragraph A of Article 1 would set 
forth the legal authority for the 
Oklahoma Cooperative Agreement 
(Agreement), which is provided by 
section 523(c) of the Surface Mining 
Control and Reclamation Act (SMCRA). 
This paragraph would state that the 
Agreement provides for State regulation 
of surface coal mining and reclamation 
operations in Oklahoma on Federal 
lands. Paragraph B would set out the 
purposes of the Agreement. 

Paragraph C would name the 
Oklahoma Mining Commission as the 
agency responsible for administering the 
Agreement on behalf of the Governor of 
Oklahoma (Governor), and the Office of 
Surface Mining Reclamation and 
Enforcement (OSMRE) as the agency 
responsible for administering the 
Agreement on behalf of the Secretaiy of 
the Department of the Interior 
(Secretary). 

B. Article II: Effective Date 

Article II would provide that after it 
has been signed by the Secretary and 
the Governor, the Agreement would 


become effective 30 days after 
publication as a final rule in the Federal 
Register. It would remain in eBect until 
terminated as provided in Article XI. 

C. Article III: Definitions 

Article III would provide that any 
terms and phrases used in the 
Agreement have the same meanings as 
set forth in the Federal and State Acts, 
regulations promulgated pursuant to 
those Acts. 30 CFR Parts 700, 701, 740, 
and the approved State program 
(Program). Defining terms and phrases 
in this manner would ensure consistency 
between applicable regulations and the 
Agreement. Where there are conflicts In 
definitions, those included in the 
Program would apply. 

D. Article IV: Applicability 

Paragraph A of Article IV would slate 
that the laws, regulations, terms, and 
conditions of Oklahoma's approved 
State program are applicable to Federal 
lands in Oklahoma except as otherwise 
stated in the Agreement, SMCRA, 30 
CFR 740.4, 740.11(a). 745.13, and other 
applicable laws. Executive Orders, or 
regulations. This provision is consistent 
with the Federal lands program, which 
made the Oklahoma State program 
Federal law on all Federal lands in 
Oklahoma. 

The reference to the Oklahoma Slate 
Program is intended to encompass the 
approval of that State program on 
January 19.1981, and any amendments 
thereto which are approved in 
accordance with 30 CFR 732.17. 

Excluded from the scope of the 
Agreement are the authorities and 
responsibilities reserved to the 
Secretary pursuant to the Act, 30 CFR 
740.4, 745.13, and other applicable laws, 
Executive Orders, or regulations. 

Paragraph B would state that four 
existing Federal permits are not affected 
by this agreement, and that one 
previously submitted permit application 
would continue to be reviewed by 
OSMRE and would be transferred to 
ODM after OSMRE approves the 
application. 

Paragraph C would state that 
appealable Orders or decisions would 
be appealed to ODM or OSMRE as 
appropriate in accordance with that 
agency's established appeal procedures. 

E. Article V: General Requirements 

Article V would mutually bind the 
Governor and the Secretary to the 
provisions of the Agreement. 

Paragraph A would require that ODM 
continue to have authority under Stale 
law to carry out the Agreement. 

Paragraph B (Funds) would provide 
that upon application for funds the Stale 


shall be reimbursed by OSMRE 
pursuant to section 705(c) of the Act if 
the necessary funds have been 
appropriated to OSMRE by Congress. 
Section 705(c) of SMCRA provides that 
a State with a cooperative agreement 
may receive an increase in its annual 
grant for the development, 
administration and enforcement of a 
State program on Federal lands by an 
amount which the Secretary determines 
is approximately equal to the amount 
the Federal government would 
otherwise have expended to regulate 
surface coal mining and reclamation 
operations on the Federal lands within 
the State. See 30 U.S.C. 1285(c). The 
reference in section 705(c) to section 
523(d) is obviously a typographical 
error; the correct reference is section 
523(c). The regulations implementing 
section 705(c) appear at 30 CFR 735.16 
through 735.26. 

If. when requested by the State, 
adequate funds have not been 
appropriated, OSMRE and ODM would 
meet and decide on appropriate 
measures to ensure that mining 
operations are regulated in accordance 
with the Program. 

Paragraph C of Article V w’ould 
require the State to make annua! reports 
to OSMRE with respect to compliance 
with this Agreement. Paragraph C would 
also provide for a general exchange of 
information developed under the 
Agreement, unless such an exchange is 
prohibited by Federal law. Final 
evaluation reports prepared by OSMRE 
on State administration and 
enforcement of this Agreement would be 
provided to ODM. The Agreement 
would require that ODM's comments on 
the report be appended before being 
sent to Congress and other interested 
parties. 

Paragraph D would require ODM to 
maintain the necessary personnel to 
fully implement this Agreement. 

Paragraph E would require that ODM 
avail itself of the facilities ncessary to 
carry out the requirements of the 
Agreement This provision would ensure 
that the State has access to and would 
utilize any resources necessary to 
conduct the inspections, investigations, 
studies, tests, and analyses required to 
fulfill the requirements of this 
Agreement. 

Paragraph F of Article V concerns 
permit application fees and civil 
penalties. Permit fees would be 
determined according to section 745.1 of 
the State Act, section 771.25 of the Stale 
regulations, and the applicable 
provisions of the State program and 
Federal law. Any permit fees collected 
by the State that would be attributable 
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lo the Federal lands covered by this 
agreement would be considered program 
income. The State would retain all 
permit fees from operations on Federal 
lands and deposit them with the State 
Treasurer. The State would report the 
amount of these fees in the financial 
status report required under 30 CFR 
735.26. Civil penalties or fines collected 
by the State would not be considered 
program income. 

F, Article VI: Review of a Permit 
Application Package 

Paragraphs A through C of Article VI 
would generally describe the procedures 
that the State and OSMRE would follow 
in the review and analysis of permit 
application packages (PAP) for 
operations on Federal lands. 

“Permit application package" is a term 
adopted by OSMRE in the Federal lands 
program (48 FR 6912. February 16,1983). 
It is the material submitted by an 
applicant proposing to mine on Federal 
lands, including applications for permit 
revisions and renewals. OSMRE 
adopted the term because there are 
requirements for mining on Federal 
lands in addition to those required by a 
permit application under the approved 
State program for non-Federal lands. For 
example, operations on Federal lands 
may be subject to requirements of the 
Federal land management agency under 
Federal laws other than SMCRA. The 
package concept allows for such 
information to be included with the 
permit application required by the 
approved State program. See the 
definition of “permit application 
package" under 30 CP’R 740.5. 

Under paragraph A, an applicant 
proposing to conduct surface coal 
mining and reclamation operations on 
Federal lands would be required by 
ODM and the Secretary to submit a PAP 
in an appropriate number of copies to 
ODM. ODM will furnish OSMRE and 
other Federal agencies with the 
appropriate number of copies of the 
PAP. 

The PAP would be in the form 
required by ODM and include any 
supplemental information required by 
OSMRE, the Federal land management 
agency and other agencies with 
jurisdiction or responsibility over 
Federal lands affected by the operations 
proposed in the PAP. At a minimum, the 
PAP would be required to satisfy the 
requirements of 30 CFR Part 740 and 
must include the information necessary 
for ODM to make a determination of 
compliance with the approved State 
program and for OSMRE and 
appropriate Federal agencies to make 
determinations of compliance with 
applicable requirements of SMCRA, the 


Federal lands program, other Federal 
laws. Executive Orders, and regulations 
for which they are responsible. 

The Agreement would also specify 
that for any outstanding or pending 
applications of Federal lands being 
processed by OSMRE prior to the 
effective date of this Agreement, 

OSMRE will maintain sole permit 
decision responsibility. After the final 
decision, all further responsibilities shall 
pass to ODM pursuant to the terms of 
this Agreement. 

Paragraph B of Article VI discusses 
review procedures for PAP’s where 
leased Federal coal is involved and 
consequently, where the Secretary must 
make a decision on a mining plan. The 
Agreement would not address Federal 
lands where leased Federal coal is not 
involved because no such areas are 
known to exist in Oklahoma. 

Under paragraph B.l, ODM would 
assume the responsibilities listed in 30 
CFR 740.4(c)(l).(2).(3),(4),(6), and (7), to 
the extent authorized. 

ODM would, to the extent authorized, 
take on the delegable responsibilities for 
review and approval, disapproval or 
conditional approval of permit 
applications, revisions or renewals 
thereof, and applications for transfer, 
sale and assignment of such permits 
under 30 CFR 740.4(c)(1). OSMRE would 
assist ODM in this review, upon request, 
to the extent possible. The Secretary 
retains those responsibilities that cannot 
be delegated to ODM including those 
under the Federal lands program, the 
Mineral Leasing Act of 1920 (MLA), The 
National Environmental Policy Act of 
1969 (NEPA). this agreement, and other 
applicable Federal laws. The Secretary 
would consider the information in the 
PAP and, where appropriate, make 
decisions required by SMCRA, MLA. 
NEPA, and other Federal laws. The 
Secretary would carry out his 
responsibilities in a timely manner and 
avoid, to the extent possible, duplication 
of those responsibilities delegated to the 
State in this Agreement and the 
Program. 

Responsibilities and decisions which 
can be delegated to the State under 
other applicable Federal laws may be 
specified in working agreements 
between OSMRE and ODM, with 
concurrence of any Federal agency 
involved, and without amendment to 
this Agreement. 

Paragraph B.2.. would designate ODM 
as the primary contact for applicants in 
matters regarding review of the PAP. As 
such, ODM would inform the applicant 
of all joint State-Federal determinations. 
On matters concerned exclusively with 
43 CFR Part 3480, Subparts 3480 through 
3487, the Bureau of Land Management 


(BLM) would be the primary contact 
with the applicant, and would provide 
ODM with documentation on its 
decisions. ODM would provide OSMRE 
with copies of correspondence with the 
applicant and any information received 
from the applicant regarding the PAP, 
OSMRE would provide ODM with 
copies of all correspondence with the 
applicant which may have a bearing on 
the PAP. 

OSMRE would not ordinarily contact 
the applicant regarding the PAP, 
although OSMRE would not be 
prevented from doing so. 

The Secretary would reserve the right 
to act independently of ODM to carry 
out departmental responsibilities under 
law other than SMCRA or provisions of 
SMCRA not covered by the Program, 
and in instances of disagreement over 
SMCRA and the Federal lands program. 

ODM would consult with and obtain 
the consent of the Federal land 
management agency concerning post¬ 
mining land use and protection of non¬ 
coal resources, and would consult with 
and obtain the consent of BlJd with 
respect to development, production, and 
recovery of mineral resources where 
operations involve leased Federal coal. 

ODM would also obtain the comments 
and determinations of other Federal 
agencies with jurisdiction or 
responsibility over Federal lands 
affected by the operations proposed in 
the PAP. ODM would request that all 
Federal agencies submit their findings or 
any requests for additional data to 
ODM. and, when necessary, to OSMRE 
within 45 days of receiving the PAP. 

The review of the PAP will be 
conducted to ensure timely 
identification, communication, and 
resolution of issues relating to statutory 
requirements of Federal agencies. ODM 
will request that other agencies also 
inform OSMRE of their analyses and 
conclusions. 

Under paragraph B.3., ODM would 
take on the responsibilities under 30 
CFR 740.4(c)(2), (3). and (4). ODM would 
prepare documentation to comply with 
NEPA under 30 CFR 740.4(c)(7), but 
OSMRE would retain the non-delegable 
responsibilities under 30 CFR 
740.4(c)(7)(i) through (vii). 

OSMRE would assist the State in 
carrying out its responsibilities by 
coordinating resolution of conflicts 
between ODM and other Federal 
agencies in a timely manner. OSMRE 
would further assist by helping to 
schedule joint meetings, upon request. 

OSMRE would exercise its 
responsibilities in a timely manner and 
would provide ODM with a work 
product within 50 days of receiving the 
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State's request for assistance in 
reviewing the permit application unless 
a different time is agreed upon by 
OSMRE and ODM. 

Paragraph B.4. would describe the 
procedures that OSMRE and ODM 
would follow in reviewing the PAP. 
OSMRE and ODM would coordinate 
their activities and exchange 
information during the review process. 
The State would review the PAP to 
ensure compliance with the Program and 
State law and regulations, while OSMRE 
would review the PAP to ensure 
compliance with the non-delegable 
responsibilities of SMCRA and other 
Federal laws and regulations. OSMRE 
and ODM would plan and schedule PAP 
review and each would choose a project 
leader, who would serve as the primary 
point of contact during the review 
process. OSMRE would provide the 
State with its review comments within 
50 days of receiving the PAP. 

ODM would prepare a State decision 
package indicating whether the PAP 
complies with the Program. The review 
and finalization of the State's decision 
package would be conducted in 
accordance with procedures agreed 
upon by ODM and OSMRE for 
processing PAP’s. 

ODM could issue a SMCRA permit 
before the necessary Secretarial 
approval of the mining plan. However. 
ODM must advise the operator that 
Secretarial approval of the mining plan 
must be obtained before the operator 
begins mining operations on the Federal 
lease. The permit issued by the Slate 
would be required to include the terms 
and conditions required by the lease 
and those required by other applicable 
Federal laws and regulations. 

After making its decision. ODM would 
notify the applicant, the Federal land 
management agency, and any agency 
with jurisdiction or responsibility over 
Federal lands affected by operations 
proposed in the PAP. A copy of the 
permit and written findings would be 
submitted to OSMRE. 

OSMRE would provide technical 
assistance to ODM upon request, if 
available resources allow. 

Paragraph C of Article VI addresses 
review procedures for permit revisions 
or renewals. 

Paragraph C.l. would assign to ODM 
the authority to review, approve or 
disapprove permit revisions or renewals 
not constituting modifications of a 
mining plan pursuant to 30 CFR 746.18. 
ODM must consult with OSMRE on 
whether any permit revision or renewal 
constitutes a mining plan modification. 
OSMRE would inform ODM within 30 
days of receiving a copy of the permit 
revision or renewal as to such a 


decision. Where approval of a mining 
plan modification is required. OSMRE 
and ODM would follow the procedures 
outlined in paragraphs B.l. through B.4 
of this Article. 

Under paragraph C.2.. OSMRE may 
establish criteria consistent with 30 CFR 
746.18 to determine which permit 
revisions or renewals clearly do not 
constitute mining plan modifications. 
Those revisions or renewals meeting the 
criteria may be approved by ODM prior 
to contacting OSMRE. 

Under paragraph C.3.. permit 
revisions or renewals not constituting 
mining plan modifications or meeting 
the criteria outlined in paragraph C.2. 
would be reviewed and approved or 
disapproved by ODM. 

G. Article VII: Inspections 

Paragraphs A and B would stale that 
ODM would conduct inspections on 
lands covered by this Agreement and 
prepare and file State inspection reports 
in accordance with the Program. 

Paragraph C would designate ODM as 
the point of contact and primary 
inspection authority in dealing with the 
operator. However, the Secretary would 
retain the right to conduct inspections of 
surface coal mining and reclamation 
operations on Federal lands without 
prior notice to ODM for the purpose of 
evaluating the manner in which the 
Agreement is being carried out and 
ensuring that performance and 
reclamation standards are being met. 

Paragraph D would state that when 
OSMRE intends to conduct an 
inspection under 30 CFR 842.11, ODM 
will ordinarily be given reasonable 
notice of such an inspection to provide 
an opportunity for State inspectors to 
join in the inspection. Citizen complaints 
not involving an imminent harm to the 
public or the environment will be 
referred to ODM for action. 

Article VII would preserve OSMRE’s 
obligation and authority to conduct 
inspection pursuant to 30 CFR Parts 842 
and 843. 

The right of Federal and State 
agencies to conduct inspections for 
purposes outside the scope of the 
proposed cooperative agreement would 
not be affected. 

H. Article VIII: Enforcement 

Article VIII would set forth the 
enforcement obligations and authorities 
of OSMRE and ODM. 

Under paragraph A. ODM would have 
primary enforcement authority on 
Federal lands in accordance with the 
requirements of the Agreement and the 
Program. Enforcement authority given to 
the Secretary under other laws and 


orders would be reserved by the 
Secretary. 

Under paragraph B, ODM would have 
primary responsibility for enforcement 
during joint inspections with OSMRE. 
Paragraph B would also include a 
requirement that ODM notify OSMRE 
prior to suspending or revoking a permit. 

Paragraph C would preserve OSMRE's 
authority to take enforcement action to 
comply writh 30 CFR Parts 843 and 845, 
where OSMRE conducted an inspection 
or where, during a joint inspection with 
ODM. the two could not agree on the 
appropriateness of a particular 
enforcement action. Such action would 
be based upon SMCRA or the 
substantive provisions contained in the 
Program, or both, but would use the 
Federal procedures and penalty system. 

Paragraph D would provide that 
OSMRE and ODM notify each other of 
all violations of applicable regulations 
and all actions taken on the violations. 

Paragraph E would provide that 
personnel of ODM and the Department 
of the Interior, including OSMRE. be 
mutually available to serve as witnesses 
in enforcement actions taken by either 
party. 

Paragraph F would specify that this 
Agreement would not limit the 
Secretary’s authority to enforce Federal 
laws other than SMCRA. 

/. Article IX: Bonds 

Under paragraph A, ODM and the 
Secretary would require each operator 
conducting operations of Federal lands 
to sumit a performance bond payable to 
both the State and OSMRE. All 
applicable State and Federal 
requirements must be fulfilled prior to 
releasing an operator from any 
obligation covered by the performance 
bond. If the agreement is terminated, 
paragraph A would require that the 
portion of the bond covering Federal 
lands reverts to being payable solely to 
the United States. ODM would advise 
OSMRE of annual adjustments to the 
performance bond pursuant to the 
Program. 

Paragraph B would state that a 
performance bond shall be released by 
the Slate after OSMRE concurs with the 
release. 

Paragraph C would state that 
forfeiture of performance bonds would 
be in accordance with the Program and 
subject to OSMRE concurrence. 

Paragraph D clarifies that the 
performance bond does not meet the 
requirement for a Federal lease bond 
under 43 CPU Part 3474. or for the lessee 
protection bond required in certain 
circumstances by section 715 of 
SMCRA. 
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/. Article X: Designating Land Areas 
Unsuitable for All or Certain Types of 
Surface Coal Mining and Reclamation 
Operations and Activities and Valid 
Existing Rights and Compatibility 
Determinations 

Paragraph A.l. of Article X would 
reserve to the Secretary authority to 
designate Federal lands as unsuitable 
for surface coal mining operations. 

Paragraph A.2. states that ODM and 
OSMRE will notify each other of any 
petition to designate lands as unsuitable 
that could impact adjacent Federal and 
non-Federal lands, and solicit and 
consider each other’s views on a 
petition. OSMRE will coordinate with 
the Federal land management agency 
with jurisdiction over the area covered 
by the petition, and will solicit 
comments. 

Paragraph B discusses valid existing 
rights (VER) determinations. OSMRE’s 
definition of VER. which was published 
on September 14,1983 (48 FR 41314), 
relied on a general “takings” standard. 

in its March 22,1985. decision, the 
District Court remanded this definition 
because the promulgation process 
violated the Administrative Procedure 
Act. On November 20,1986, OSMRE 
published a suspension notice for the 
definition of VER pending further 
rulemaking. OSMRE has decided, for 
areas covered by sections 522(e)(l] and 
(2), to make VER determinations in 
Oklahoma using the VER definition 
contained in the State regulatory 
program in accordance with 30 CFR 
740.11(a] and the suspension notice. 
Because the Oklahoma State program 
has a takings test. OSMRE will not 
process VER applications in Oklahoma 
within units of the national park system 
until a Federal rule is finalized. 

Paragraph B.l. would state that 
OSMRE has responsibility for 
processing requests for VER 
determinations on Federal lands within 
the boundaries of areas where mining is 
prohibited by section 522(e)(l] of 
SMCRA. For private inholdings within 
section 522(e)(1) areas. ODM, with the 
consultation and concurrence of 
OSMRE. would determine whether 
operations on such lands would or 
would not affect the Federal interest 
(Federal lands as defined in section 
701(4) of SMCRA). OSMRE would have 
the responsibility for processing 
requests for VER determinations on 
private inholdings within the boundaries 
of section 522(e)(1) areas where mining 
affects the Federal interest. 

Under paragraph B.2., OSMRE would 
be responsible for processing requests 
for determinations of VER for proposed 
operations on Federal lands within the 


boundaries of any national forest, as 
identified in section 522(e)(2) of SMCRA. 
OSMRE would process compatibility 
determinations on Federal lands 
pursuant to section 522(e)(2) of SMCRA. 

Under paragraph B.3.. ODM would 
determine for Federal lands, whether the 
prohibitions of limitations of section 522 
(e)(3) of SMCRA are applicable to 
proposed mining operations which 
would adversely affect any public park, 
or any historic property listed on the 
National Register of Historic Places in 
consultation with the State Historic 
Preservation Officer. ODM would also 
make the VER determination for such 
lands using the State program. 
Procedures would also be included for 
ODM to coordinate with any affected 
agency or agency with jurisdiction over 
the proposed operation. 

Under paragraph B.4., ODM would 
process and make VER determinations 
on Federal lands, using the State 
program, for all areas limited or 
prohibited by sections 522(e) (4) and (5) 
of SMCRA as unsuitable for mining. For 
such operations on Federal lands, ODM 
would coordinate with the affected 
agency and agency with jurisdiction 
over the proposed operations. 

K. Article XI: Termination of 
Cooperative Agreement 

Article XI would specify that this 
cooperative agreement may be 
terminated as specified under 30 CFR 
745.15. 

L Article XII: Reinstatement of 
Cooperative Agreement 

Article XII would provide that, if 
terminated, the cooperative agreement 
may be reinstated under 30 CFR 745.16. 
That provision allows for reinstatement 
of a cooperative agreement upon 
application by the State after remedying 
the defects for which the agreement was 
terminated and the submission of 
evidence to the Secretary that the State 
can and will comply with all of the 
provisions of the agreement. 

M, Article XIII: Amendment of 
Cooperative Agreement 

Article XIII would provide that the 
cooperative agreement may be amended 
by mutual agreement of the Governor 
and Secretary in accordance with 30 
CFR 745.14. 

N, Article XIV: Changes in State or 
Federal Standards 

Paragraph A of Article XIV would 
recognize that the Secretary or the 
Governor may, from time to time, 
promulgate new or revised performance 
or reclamation requirements, or 
enforcement and administration 


procedures. If it is determined to be 
necessary to keep the Agreement in 
force, the State would request necessary 
legislative action and either the State or 
OSMRE would change or revise its 
regulations or promulgate new 
regulations, as applicable. Such changes 
would be made in accordance with 30 
CFR Part 732 for changes to the 
approved State program and section 501 
of the Act for changes to the Federal 
lands program. 

Paragraph B would require the State 
and OSMRE to provide each other with 
copies of changes in their respective 
laws and regulations. 

O. Article XV: Changes in Personnel 
and Organization 

Article XV would require ODM and 
OSMRE to advise each other of 
substantial changes in organization, 
funding, staff, or other changes which 
could affect the implementation of the 
Agreement. 

P. Article XVI: Reservation of Rights 

Article XVI would recognize that the 
Act, 30 CFR 45.13, and other legal 
authorities prohibit the Secretary firora 
delegating certain authorities to the 
State. Article XVI would state that this 
Agreement would not be construed as 
waiving or preventing the assertion of 
any right in this Agreement that the 
State or the Secretary may have under 
laws other than SMCRA, or their 
regulations, including those listed in 
Appendix A of the Agreement. 

V. Procedural Matters 

1. E,0,12291 and Regulatory Flexibility 
Act 

On October 21,1982, the Department 
of the Interior received from the Office 
of Management and Budget an 
exemption for Federal/State cooperative 
agreements from the requirements of 
sections 3 and 7 of Executive Order 
12291. 

The Department has reviewed this 
proposed agreement in light of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq,). Having conducted this review, 
the Department has determined that this 
document will not have a significant 
economic effect on a substantial number 
of small entities because no significant 
departure from either the State or 
Federal requirements already in effect 
will occur and no new or additional 
information will be required by the 
proposed agreement. 

2. Paperwork Reduction Act of 1960 

There are recordkeeping and reporting 
requirements in the proposed Oklahoma 
Cooperative Agreement which are the 
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same as and required by the permanent 
program regulations. Those 
recordkeeping and reporting 
requirements needed clearance from the 
Office of Management and Budget under 
44 U.S.C. 3501 et seq, and were assigned 
the following clearance numbers: 

location of Requirement and OMB 
Clearance No, 

Article V.C. (Required by 30 CFR Part 
745) 1029-0028 

Article VIA. (Required by 30 CFR Part 
773) 1029-0041 

Article VILA. (Required by 30 CFR Part 
840) 1029-0051 

Article IX.A. (Required by 30 CFR Part 
800) 1029-0043 

3, National Environmental Policy Act 

Proceedings relating to adoption of a 
permanent program cooperative 
agreement are part of the Secretary’s 
implementation of the Federal lands 
program pursuant to section 523 of the 
Act. Such proceedings are exempt under 
section 702(d) of the Act from the 
requirements to prepare a detailed 
statement pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4332(2)(C)). 

4. Author 

The author of this regulation is Mr. 
David R. Alleman, Tulsa Field Office, 
Office of Surface Mining Reclamation 
and Enforcement, 5100 E. Skelly Drive. 
Suite 550, Tulsa, Oklahoma 74135: 
Telephone: (918) 581-6430. 

List of Subjects in 30 CFR Part 936 

Intergovernmental relations. Surface 
mining, Underground mining. 

For the reasons set forth herein, it is 
proposed to amend 30 CFR Part 936 as 
follows: 

Dated: December 9,1988. 
lames E. Cason, 

Deputy Assistant Secretary, Land and 
Minerals Management. 

PART 936—[AMENDED] 

1. The authority citation for Part 936 is 
revised to read as follows: 

Aulhority: 30 U.S.C. 1201 et seq.. Public 
Law 95-87. 

2. Section 936.30 is added to read as 
follows; 

§ 936.30 State-Federal Cooperative 
Agreement. 

The Governor of the State of 
Oklahoma and the Secretary of the 
Department of the Interior (Secretary) 
enter into a Cooperative Agreement 
(Agreement) to read as follows: 


Article 1: Introduction, Purpose, and 
Responsible Agencies 

A. This Agreement is authorized by section 
523(c) of the Surface Mining Control and 
Reclamation Act (Act), 30 U.S.C. 1273(c). 
which allows a State with a permanent 
regulatory program approved by the 
Secretary under 30 U.S.C. 1253, to elect to 
enter into an Agreement for the regulation 
and control of surface coal mining operations 
on Federal lands. This Agreement provides 
for State regulation consistent with the Act, 
the Federal lands program (30 CFR. Chapter 
VII, Subchapter D) and the Oklahoma State 
program (Program) for surface coal mining 
and reclamation operations on Federal lands. 

B. The purposes of this Agreement are to 
(a) foster Federal-State cooperation on the 
regulation of surface coal mining (b) minimize 
intergovernmental overlap and duplication 
and (c) provide uniform and effective 
application of the Program on all non-Indian 
lands in Oklahoma in accordance with the 
Act and the Program. 

C. The Oklahoma Mining Commission shall 
be responsible for administering this 
Agreement on behalf of the Governor. The 
Office of Surface Mining Reclamation and 
Enforcement (OSMRE) shall administer this 
Agreement on behalf of the Secretary. 

Article U: Effective Date 

After being signed by the Secretary and the 
Governor, this Agreement shall be effective 
upon publication in the Federal Register as a 
final rule. This Agreement shall remain in 
effect until terminated as provided in Article 
XI. 


Article 111: Definitions 

The terms and phrases used in this 
Agreement which are defined in the Act. 30 
CFR Parts 700, 701, 740. and §§740.4. 740.11(2), 
and the Program and the Oklahoma Coal 
Reclamation Act of 1979. and in the rules and 
regulations promulgated pursuant to those 
Acts, shall be given the meanings set forth in 
said definitions. Where there is conflict 
between the above-referenced State and 
Federal definitions, the definitions used in the 
approved State program will apply except in 
the case of a term which defines the 
Secretary's continuing responsibilities under 
the Act and other laws. 

Article iV: Applicability 

A. In accordance with the Federal lands 
program, the laws, regulations, terms and 
conditions of the Oklahoma Program are 
applicable to lands in Oklahoma except as 
otherwise stated in this Agreement, the Act. 
30 CFR 740.4. 740.11(a), and 745.13. or other 
applicable Federal laws. Executive Orders, or 
regulations. 

B. The following permits will not be 
transferred to the State by this Agreement 
and will remain under the jurisdiction of 
OSMRE: (1) CFI-Bokoshe (Federal Permit 
OK-0002). (2) Stigler No. 9 (Federal Permit 
OK-0009), (3) Bokoshe No. 10 (Federal Permit 
OK-0001), and (4) McCurtain No. 2 (Federal 
Permit OK-0002). Also, OSMRE will continue 
the permitting process initiated on Farrell- 


Cooper’s Red Oak Federal Permit (OK-0010). 
When the permit package is approved by 
Western Field Operations, the documentation 
will be forwarded to the Oklahoma 
Department of Mines (ODM). ODM will then 
issue the permit and perform the inspections 
on this site. 

C. Orders and decisions issued by the 
ODM in accordance with the Program that 
are appealable shall be appealed to the 
reviewing authority in accordance with the 
Program. Orders and decisions issued by the 
Department that are appealable shall be 
appealed to the Department of the Interior's 
Office of Hearings and Appeals. 

Article V: General Requirements 

The Governor and the Secretary affirm that 
they will comply with all the provisions of 
this Agreement. 

A. Authority of State Agency. The ODM 
has and shall continue to have the authority 
under State law to carry out this Agreement. 

B. Funds. Upon application by ODM and 
subject to appropriations, OSMRE will 
provide the Slate with the funds to defray the 
cost associated with carrying out its 
responsibilities under this Agreement as 
provided in section 705(c) of the Federal Act, 
the grant agreement, and 30 CFR 735.16. Such 
funds will cover the full cost incurred by 
ODM in carrying out those responsibilities, 
provided that such cost does not exceed the 
estimated cost the Federal government would 
have expended on such responsibilities in the 
absence of this Agreement: and provided that 
such State incurred cost per permitted acre of 
Federal lands does not exceed the per 
permitted acre cost for similar administration 
and enforcement activities of the Program on 
non-Federal and non-Indian lands during the 
same time period. 

The ratio or cost split of Federal to non- 
Federal dollars allocated under this 
Agreement will be determined by OSMRE 
and ODM based on the projected cost for 
regulation of mines within Federal lands, in 
consideration of the relative amounts of 
Federal and non-Federal lands involved. The 
designation of mines based on Federal land 
will be prepared by ODM and submitted to 
OSMRE’s Tulsa Field Office. OSMRE’s Tulsa 
Field Office and OSMRE’s Western Field 
Operations Office will work with ODM to 
estimate the amount the Federal government 
would have expended for regulation of 
Federal lands in Oklahoma in the absence of 
this Agreement. 

OSMRE and the state will discuss the 
OSMRE Federal land cost estimate, the ODM 
prepared list of acres by mine, and the state 
overall cost estimate. After resolution of any 
issues. ODM will submit its grant application 
to OSMRE’s Tulsa Field Office. The Federal 
lands/non-Federal lands ratio will be applied 
to the final eligible total state expenditures to 
arrive at the total Federal reimbursement due 
the state. This ratio or cost split will be 
agreed upon by luly of the year preceding the 
applicable fiscal year in order to enable the 
State to budget funds for the Program. 

The State may use the existing year’s 
budget totals, adjusted for inflation and 
workload considerations in estimating the 
regulatory cost for the following grant year. 
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OSMRE wHI notify ODM as soon as possible 
if such projections are unrealistic. 

If ODM applies for a grant but sufficient 
funds have not been appropriated to OSMRE. 
OSMRE and ODM will promptly meet to 
decide on appropriate measures that will 
insure that mining operations on Federal 
lands in Oklahoma are regulated in 
accordance with the Program. 

Funds provided to ODM under this 
Agreement will be adjusted in accordance 
with Office of Management and Budget 
Circular A--102 Atta^ment E. 

C. Reports and Records. ODM will make 
annual reports to OSMRE containing 
information with respect to compliance with 
the terms of this Agreement pursuant to 30 
CFR 745.12(d). 

ODM and OSMRE will exchange, upon 
request, except where prohibited by Federal 
or State law, information developed under 
this Agreement. 

OSMRE will provide ODM with a copy of 
any final evaluation report prepared 
concerning State administration and 
enforcement of this Agreement. ODM 
comments on the report will be appended 
before transmission to the Congress or other 
interested parties. 

D. Personnel. ODM shall have the 
necessary personnel to fully implement this 
Agreement in accordance with the provisions 
of the Act, Federal lands Program and the 
Program. 

E. Equipment and Laboratories. ODM will 
assure the Federal lands program and the 
Ih-ogram itself access to equipment, 
laboratories, and facilities with which all 
inspections, investigations, studies, tests, and 
analysis can be performed which are 
necessary to carry out the requirements of 
the Agreement. 

F. Permit Application Fees and Civil 
Penalties. The amount of the fee 
accompanying an application for a permit for 
operations on Federal land in Oklahoma shall 
be determined In accordance with section 
745,1 of the Oklahoma Coal Reclamation Act 
of 1979, section 771.25 of the State regulations 
and the applicable provisions of the ftogram 
and Federal taw. All permit fees and civil 
penalties collected from operations on 
Federal Lands will be retained by the State 
and shall be deposited with the State 
Treasurer in the Oklahoma Department of 
Mines Revolving Fund. Permit fees will be 
considered Program income and will be 
reported in an account for use in reclaiming 
abandoned mine sites. The financial status 
report submitted pursuant to 309 CFR 735.20 
shall include the amount of fees collected and 
attributable to Federal lands during the prior 
State fiscal year. 

Article VI: Review of Permit Application 
Package 

A. Submission of Permit Application Package 

ODM and the Secretary require an 
applicant proposing to conduct surface coal 
mining and reclamation operations and 
activities on Federal lands to submit a permit 
application package (PAP) with an 
appropriate number of co^es to ODM. ODM 
will furnish OSMRE and other Federal 
agencies with an appropriate number of 
copies of the PAP. Tlic PAP will be in the 


form required by ODM and will include any 
supplemental information required by 
OSMRE and the Federal land management 
agency. Where section 522(e)(3) of the Act 
applies, ODM will work with the agency with 
jurisdiction over the publicly owned park, 
including units of the national park system, or 
place included in the National Register of 
Historic Places (NRHP) to determine what 
supplemental information will be required. 

At a minimum, the PAP will satisfy the 
requirements of 30 CFR Part 740 and include 
the information necessary for ODM to make a 
determination of compliance with the 
Program and for OSMRE and the appropriate 
Federal agencies to make determinations of 
compliance with applicable requirements of 
the Act, the Federal lands program, and other 
Federal laws. Executive Orders, and the 
regulations for which they are responsible. 

B. Review Procedures Where Leased Federal 
Coal Is Involved 

1. ODM will assume the responsibilities 
listed in 30 CFR 740.4(c) (1), (2). (3). (4). (6), 
and (7) to the extent authorized. 

In accordance with 30 CFR 740.4fc)(l). 

ODM will assume primary responsibility for 
the analysis, review, and approval or 
disapproval of the permit application 
component of the PAP for surface coal mining 
and reclamation operations and activities in 
Oklahoma where a mining plan is required. 
OSMRE will, at the request of the State, 
assist to the extent possible in this analysis 
and review. 

The Secretary will concurrently carry out 
his responsibilities that cannot be delegated 
to ODM under the Federal lands program, the 
Mineral Leasing Act (MLA), the National 
Environmental Policy Act (NEPA), this 
Agreement, and other applicable Federal 
laws. The Secretary will carry out these 
responsibilities in a timely manner and will 
avoid, to the extent possible, duplication of 
the responsibilities of the state as set forth in 
this Agreement and the Program. The 
Secretary will consider the information in the 
PAP and where appropriate, make decisions 
required by the AcL MLA, NEPA. and other 
Federal laws. 

Responsibilities and decisions which can 
be delegated to the State under other 
applicable Federal laws may be specified In 
working Agreements between 0^4RE and 
ODM with concurrence of any Federal 
agency involved, and without amendment to 
this Agreement. 

2. ODM will be the primary point of contact 
for applicants regarding the review of the 
PAP for compliance with the Program and 
State laws and regulations. On matters 
concerned exclusively with regulations under 
43 CFR Part 3480, Subparts 3480 through 3487, 
the Bureau of Land Management (BLM) will 
be the primary point of contact with the 
applicant. ODM will send to OSMRE copies 
of any correspondence with the applicant and 
any information received from the applicant 
regarding the PAP. OSMRE will send to ODM 
copies of all OSMRE correspondence which 
may have a bearing on the PAP. OSMRE will 
request additional information from the 
applicant through ODM. Copies of OSMRE’s 
request will be sent to the operator by 
OSMRE to help expedite the permit review 


process. The information will be submitted to 
OSMRE through ODM. 

BLM will inform ODM of its actions and 
provide ODM with a copy of documentatiejn 
on all decisions. ODM will be responsible for 
informing the applicant of all joint State- 
Federal determinations. Where necessary lo 
make the determination to recommend that 
the Secretary approve the mining plan. 
OSMRE will consult with and obtain the 
concurrences of BLM. the Federal land 
management agency, and other Federal 
agencies as required. 

The Secretary reserves the right to act 
independently of ODM to carry out his 
responsibilities under laws other than t)»e Act 
or provisions of the Act not covered by the 
Program, and in instances of disagreenu nt 
over the Act and the Federal lands prograno. 

3. ODM will to the extent authorized, 
consult with the Federal land managemt ikt 
agency and BLM pursuant to 30 CFR 740.4(c) 
(2) and (3). respectively. ODM will also be 
responsible for obtaining the comments and 
determinations of other Federal agencies 
with jurisdiction or responsibility over the 
Federal lands affected by the operations 
proposed in the PAP. ODM will request all 
Federal agencies to furnish their filings or 
any request for additional information to 
ODM within 45 days of the date of receipt of 
the PAP. OSMRE will assist ODM in 
obtaining this information upon request of 
ODM. 

ODM will be responsible for approval and 
release of performance bonds under 30 CFR 
740.4(c)(4). 

ODM will prepare documentation to 
comply with the requirements of NEPA under 
30 CFR 740.4(c)(7); however, OSMRE will 
retain the responsibility for the exceptions In 
30 CFR 740.4(c)(4)fiHvii). 

4. OSMRE will assist ODM in carrying out 
ODM’s responsibilities by: 

(a) Coordinating resolution of conflicts and 
difficulties between ODM and other Federal 
agencies in a timely manner. 

(b) Assisting in scheduling joint neetinga. 
upon request, between State and Federal 
agencies: 

(c) Where OSMRE is assisting ODM In 
reviewing the PAP, furnishing to ODM the 
work product within 50 calendar days of 
receipt of the State's request for such 
assistance, unless a different time is agreed 
upon by OSMRE and ODM. 

(d) Exercising its responsibilities in a 
timely manner, governed to the extent 
possible by the deadlines established in the 
Program. 

(e) Assuming all responsibility for ensuring 
compliance with any Federal lessee 
protection bond requirement. 

5. Review of the PAP: (a) OSMRE and 
ODM will coordinate with each other during 
the review process as needed. ODM will keep 
OSMRE informed of findings made during the 
review process which bear on the 
responsibilities of OSMRE or other Federal 
agencies. OSMRE will ensure that any 
information OSMRE receives which has a 
bearing on decisions regarding the PAP is 
promptly sent to ODM. 
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(b) ODM will review the PAP for 
compliance with the Program and Slate law 
and regulations. 

(c) OSMRE will review the applicable 
portions of the PAP for compliance with the 
non delegable responsibilities of the Act and 
for compliance with the requirements of other 
Federal laws, Executive Orders, and 
regulations. 

(d) OSMRE and ODM will develop a work 
plan and schedule for PAP review and each 
will identify a person as the project leader. 
The project leaders will serve as the primary 
points of contact between OSMRE and ODM 
throughout the review process. Not later than 
50 days after receipt of the PAP. unless a 
different time is agreed upon, OSMRE will 
furnish ODM with its review comments on 
the PAP and specify any requirements for 
additional data. To the extent practicable, 
ODM will provide OSMRE ail available 
information that may aid OSMRE in 
preparing any findings. 

(e) ODM will prepare a State decision 
package, including written findings and 
supporting documentation, indicating 
whether the PAP is in compliance with the 
Program. The review and finalization of the 
State decision package will be conducted in 
accordance with procedures for processing 
PAP’s agreed upon by ODM and OSMRE. 

(f) ODM may make a decision on approval 
or disapproval of the permit on Federal lands 
in accordance with the the Program prior to 
the necessary Secretarial decision on the 
mining plan, provided that ODM advises the 
operator on the permit that Secretarial 
approval of the mining plan must be obtained 
before the operator may conduct coal 
development or mining operators on the 
Federal lease. ODM will reserve the right to 
amend or rescind any requirements of the 
permit to conform with any terms or 
condictions imposed by the Secretary in the 
approval of the mining plan. 

(g) The permit will include, as applicable, 
terms and conditions required by the lease 
issued pursuant to the MLA and by any other 
applicable Federal laws and regulations, 
including conditions imposed by the Federal 
land management agency relating to post¬ 
mining land use. and those of other affected 
agencies, and will conditioned on compliance 
with the requirements of the Federal land 
management agency with jurisdiction. 

(h) In the case that valid existing rights 
(VER) are determined to exist on Federal 
lands under section 522(e)(3) of the Act 
where the proposed operation will adversely 
affect a unit of the National Park Service 
(NPS), ODM will work with the NPS to 
develop mutually agreed upon terms and 
conditions for incorporation into the permit to 
mitigate environmental impacts as set forth 
under Article X of this Agreement. 

(i) After making its decision on the PAP, 
ODM will send a notice to the applicant. 
OSMRE, the Federal land management 
agency, and any agency with jurisdiction 
over the publicly owned park or historic 
place included in the NRHP affected by a 
decision under section 522(e)(3) of the Act. A 
copy of the written findings and the permit 
will also be submitted to OSMRE. 

(i) OSMRE will provide technical 
assistance to ODM when requested, if 


available resources allow. OSMRE will have 
access to ODM files concerning operations on 
Federal lands. 

C. Review Procedures for Permit Revisions or 
Renewals 

1. Any permit revision or renewal for an 
operation on Federal lands will be reviewed 
and approved or disapproved by ODM after 
consultation with OSMRE on whether such 
revision or renewal constitutes a mining plan 
modification. OSMRE will inform ODM 
within 30 days or receiving a copy of a 
proposed revision or renewal, whether the 
permit revision or renewal constitutes a 
mining plan modification. Where approval of 
a mining plan modification is required. 
OSMRE and ODM will follow the review 
procedures where leased Federal coal is 
involved as outlined in this Agreement. 

2. OSMRE may establish criteria to 
determine which permit revisions and 
renewals clearly do not constitute mining 
plan modications. 

3. Permit revisions or renewals on Federal 
lands which are determined by OSMRE not 
to constitute mining plan modifications or 
that meet the criteria for not being mining 
plan modifications will be reviewed and 
approved by ODM. 

Article VII: Inspections 

A. ODM will conduct inspections on 
Federal lands in accordance with 30 CFR 
740.4(c)(5) and prepare and file inspection 
reports in accordance with the Program. 

B. ODM will, subsequent to conducting any 
inspection pursuant to 30 CFR 740.4(c)(5), and 
on a timely basis, file with OSMRE's Tulsa 
Field Office a legible copy of the completed 
State inspection report. 

C ODM will be the point of contact and 
primary inspection authority in dealing with 
the operator concerning operations and 
compliance with the requirements covered by 
the Agreement, except as described 
hereinafter. Nothing in this Agreement will 
prevent inspections by authorized Federal or 
State agencies for purposes other than those 
covered by this Agreement. The Department 
may conduct any inspections necessary to 
comply with 30 CFR Parts 842 and 843 and its 
obligations under laws other than the Act. 

D. OSMRE will ordinarily give ODM 
reasonable notice of its intent to conduct an 
inspection under 30 CFR 842.11 in order to 
provide State inspectors with an opportunity 
to join in the inspection. When OSMRE is 
responding to a citizen complaint of an 
imminent danger to the public health and 
safety, or of significant, imminent 
environmental harm to land, air or water 
resources pursuant to 30 CFR 
842.11(b)(l)(ii)(C). it will contact ODM no less 
than 24 hours prior to the Federal inspection, 
if practicable, to facilitate a joint Federal/ 
State inspection. All citizen complaints which 
do not involve an imminent danger or 
significant, imminent environmental harm 
will be referred to ODM for action. The 
Secretary reserves the right to conduct 
inspections without prior notice to ODM to 
carry out his responsibilities under the Act. 

Article VIII: Enforcement 

A. ODM will have primary enforcement 
authority under the Act concerning 


compliance with the requirements of this 
Agreement and the Program is accordance 
with 30 CFR 740.4(c)(5). Enforcement 
authority given to the Secretary under other 
Federal laws and Executive orders including, 
but not limited to, those listed in Appendix A 
(attached) is reserved to the Secretary. 

B. During any joint inspection by OSMRE 
and ODM, ODM will have primary 
responsibility for enforcement procedures 
including issuance of orders of cessation, 
notices of violation, and assessment of 
penalities. ODM will inform OSMRE prior to 
issuance of any decision to suspend or 
revoke a permit on Federal lands. 

C. During any inspection made solely by 
OSMRE or any joint inspection where ODM 
and OSMRE fail to agree regarding the 
propriety of any particular enforcement 
action, OSMRE may take any enforcement 
action necessary to comply with 30 CFR Parts 
843 and 845. Such enforcement action will be 
based on the standards in the Program, the 
Act. or both, and will be taken using the 
procedures and penalty system contained in 
30 CFR Parts 843 and 845. 

D. ODM and OSMRE will promptly notify 
each other of all violations of applicable, 
laws, regulations, orders, or approved mining 
permits subject to this Agreement, and of all 
actions taken with respect to such violations. 

E. Personnel of ODM and OSMRE will be 
mutually available to serve as witness in 
enforcement actions taken by either party. 

F. This Agreement does not affect or limit 
the Secretary’s authority to enforce violations 
of Federal laws other than the Act. 

Article IX: Bonds 

A. ODM and the Secretary will require 
each operator who conducts operations on 
Federal lands to submit a single performance 
bond payable to Oklahoma and the United 
Slates Office of Surface Mining Reclamation 
and Enforcement to cover the operator’s 
responsibilities under the Act and the 
Program. Such performance bond will be 
conditioned upon compliance with all 
requirements of the Act. the Program, State 
rules and regulations, and any other 
requirements imposed by the Department. 
Such bond will provide that if this Agreement 
is terminated, the portion of the bond 
covering the Federal lands will be payable 
only to the United States Office of Surface 
Mining Reclamation and Enforcement. ODM 
will advise OSMRE of annual adjustments to 
the performance bond made pursuant to the 
Program. 

B. Prior to releasing the operator from any 
obligation under such bond. ODM will obtain 
the concurrence of OSMRE. OSMRE 
concurrence will include coordination with 
other Federal agencies having authority over 
the lands involved. 

C. Performance bonds will be subject to 
forfeiture with the concurrence of OSMRE, in 
accordance with the procedures and 
requirements of the Program. 

D. Submission of performance bond does 
not satisfy the requirements for a Federal 
lease bond required by 43 CFR Subpart 3474 
or lessee protection bond required in addition 
to a performance bond, in certain 
circumstances, by section 715 of the Act. 






50256 


Federal Register / Vol. 53, No. 240 / Wednesday. December 14, 1988 / Proposed Rules 


Article X: Designeting Land Areas Unsuitable 
for All or CerU^ Types of Surface Coal 
Mining and Reclamation Operations and 
Activities and Valid Existing Rights and 
Compatibility Determinations 

A. Unsuitability Petitions 

1. Authority to designate Federal lands as 
unsuitable for mining pursuant to a petition is 
reserved to the Secretary. 

2. When either ODM and OSMRE receives 
a petition that could impact adjacent Federal 
or non>Federal lands pursuant to section 
522(c) of the Act. the agency receiving the 
petition will notify the other of receipt and 
the anticipated schedule for reaching a 
decision, and rquest and fully consider data, 
information and recommendations of the 
other. OSMRE will coordinate with the 
Federal land management agency w'ith 
jurisdiction over the petition area, and will 
solicit comments from the agency. 

B. Valid Existing Rights and Compatihility 
Determinations 

1. The following actions will be tajeen when 
requests for determination of valid existing 
rights (VER) pursuant to section 522(e) of the 
Act or for determinations of compatibility 
pursuant to section 522(e)(2) of the Act are 
received prior to or at the time of submission 
of a PAP that involves surface coal mining 
and reclamation operations and activities; 

For Federal lands within tlie boundaries of 
any areas specified under section 522(e)(1) of 
the Act. OSMRE will determine whether VER 
exist for such areas. 

For non-Federal lands within section 
522(e)(1) areas ODM. with the consultation 
and concurrence of OSMRE, will determine 
whether operations on such lands will or %vil] 
not affect Federal lands. For such non- 
Fcderal lands affecting Federal lands. 

OSMRE will make the VER determination. 

Under section 522(c)(1). for non-Fcdera! 
lands within the boundaries of the national 
park system, ODM. with the consultation and 
concurrence of OSMRE, will determine 
whether operations on such lands will or will 
not affect the Federal interest. For such non- 
Federal lands within the boundaries of the 
national park system which affect the Federal 
interest. OSMRE will make the VER 
determination. 

2. For Federal lands %vithin the boundaries 
of any national forest where proposfKl 
operations are prohibited or limited by 
section 522(e)(2) of the Act and 30 CFR 
761.11(b). OSMRE will make the VER 
determination. 

OSMRE wil) process requests for 
determinations of compatibility under section 
522(e)(2) of the Act. 

For F^era) lands. ODM. with the 
consultation and concurrence of OSMRE. will 
determine whether any proposed operations 
will adversely affect units of the NPS with 
respect to the prohibitions or limitations of 
section 522fe)(3) of the Act. For such 
operations adversely affecting units of the 
NPS, ODM, with consultation and 
concurrence of OSMRE, will make the VER 
determination. 

3. For Federal lands. ODM will determine 
whether any proposed operation will 
adversely affect all publicly owned parks 


other than those covered In the preceding 
paragraph and, in consultation with the State 
liistoric Preservation Officer, places listed in 
the National Register of Historic Places 
(NRHP), with respect to the prohibitions or 
limitations of section 522(e)(3] of the Act. 

4. For Federal lands oilier than those on 
which the proposed operation will adversely 
affect units of the NPS, ODM will make the 
VER determination for operations which are 
prohibited or limited by section 522(e)(3) of 
the Act. in the case that VER is determined to 
exist on Federal lands under section S22(e)(3) 
of the Act where a proposed operation will 
adversely affect a unit of the NPS, ODM will 
work with the NPS to develop mutually 
agreed upon terms and conditions for 
incorporation into the permit in order to 
mitigate environmental impacts. 

In the case that VER is determined not to 
exist under section 522(e)(3) of the Act or 30 
CFR 761.11(c). no surface coal mining 
operations and activities will be permitted 
unless jointly approved by ODM and the 
Federal State or local agency with 
jurisdiction over the publicly owned park or 
place included in the NRHP. 

ODM will process determinations of VER 
on Federal lands for all areas limited or 
prohibited by section 522(e)(4] and (5) of the 
Act as unsuitable for mining. For operations 
on Federal lands. ODM will coordinate with 
any affected agency or agency with 
jurisdiction over the proposed surface coal 
mining and reclamation operation. 

Article XI: Termination of Cooperative 
Agreement 

This Agreement may be terminated by the 
Governor or tbe Secretary under the 
provisions of 30 CFR 745.15. 

Article XII; Reinstatement of Cooperative 
Agreement 

If this Agreement has been terminated in 
whole or in part it may be reinstated under 
the provisions of 30 CFR 745.16. 

Article XIII: Amendment of Cooperative 
Agreement 

This Agreement may be amended by 
mutual agreement of the Governor and the 
Secretary in accordance with 30 CFR 745.14. 

Article XIV: Changes in State or Federal 
Standards 

A. The Department or the State may from 
time to time promulgate new or revised 
performance or reclamation requirements or 
enforcement and administration procedures. 
Each party will, if it determines it to be 
necessary to keep this Agreement in force, 
change or revise Its regulations or request 
necessary legislative action. Such changes 
will be made under the procedures of 30 CFR 
Part 732 for changes to the Program and 
under the procedures of section 501 of the Act 
for changes to tbe Federal lands program. 

B. ODM and the Department will provide 
each other with copies of any changes to 
their respective laws, rules regulations or 
standards pertaining to the enforcement and 
administration of this Agreement. 


Article XV: Changes in Personnel and 
OrganizatloD 

Each Party to this Agreement will notify 
the other, when necessary, of any changijb iq 
personnel organization, and funding, or other 
changes that may affect the implementntion 
of this Agreement to ensure coordination of 
responsibilities and facilitate cooperation. 

Article XVL Reservalioo of Rights 

This Agreement will not be construed as 
waiving or preventing the assertion of any 
rights in this Agreement that the State or the 
Secretary may hav*e under laws other than 
the Act or their regulations, including but not 
limited to those listed in Appendix A. 

Dated:-— 

Signed: ■ . 

Governor of Oklahoma 

Dated: - - - 

Signed: - 

Secretary of the Interior 

Appendix A 

1. The Federal Land Policy and 
Management Act 43 U.S.C 1701 etseq., and 
implementing regulations. 

2. The Mineral Leasing Act of 1920,30 
U.S.C 161 et seq,, and implementing 
regulations, including 243 CFR Part 3480. 

3. The National Environmental Policy Ad 
of 1969, 42 U.S,C 4321 et seq,, and 
implementing regulations, including 40 CFR 
PartlSOa 

4. The Endangered Species Act 16 U.S.C 
1531 et seq., and implementing regulations, 
including 50 CFR Part 402. 

5. The National Historic Preservation Act 
of 1966,16 U.S.C 470 et seq^ and 
implementing regulations, mchiding 36 CFR 
Part 800. 

6. The Clean Air Act. 42 U.S.C. 7401 etsegn 
and implementing regulations. 

7. The Federal Water Pollution Control Ad 
33 U.S.C. 1251 et seq.» and Implementing 
regulations. 

8. The Resource Conservation and 
Recovery Act of 1976.42 U.S.C 6901 et seq^ 
and implementing regulations. 

9. The Reservior Salvage Act of 1960. 
amended by the Preservation of Hi8toriL-;t! 
and Archaeological Data Act of 1974.16 
U.S.C 469 etseq, 

10. Executive Order 11593 (May 13,1971). 
Cultural Resource Inventories on Federal 
Lands. 

11. Executive Order 11988 (May 24,1977). 
for flood plain protection. 

12. Executive Order 11990 (May 24.1977). 
for wetlands protection. 

13. The Mineral Leasing Act for Acquired 
Lands. 30 U.S.C 351 et seq.^ and 
implementing regulations. 

14. The Stock Raising Homestead Act oi 
1916, 43 U.S.C 291 et seg, 

15. The Constitution of the United States. 

16. l*he Surface Mining Control and 
Reclamation Act of 1977, 30 US.C 1201 et 
seq. 

17. 30 CFR Chapter VII. 
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18. The ConslHntmn of the State and Slate 
Law. 

[lit Doc. 88-28709 Filed 12-13-^8: a‘45 am] 

BlLLINa CODE 4310-0S-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
IFRL-3491-4J 

Approval and Prormilgation of 
Implementation Plans; Ohio 

AGENCY: U.S. Environmental Protection 
Agency (USEPA). 

ACTION: Proposed rule. 

SUMMARY: USEPA is proposing to 
disapprove a site^pecific revision to the 
ozone portion of the Ohio Stale 
Implementation Plan (SIP) for the 
Wright-Patterson Air Force Base in 
Greene County. Ohio. The proposed 
revision request is in the form of a 
variance to operate the fillstand to load 
tanker trucks with JP-4 jet fuel at the 
Wright-Patterson Air Force Base 
without meeting the requirements of 
Ohio Administrative Code (OAC) rule 
3745-21-07(E). The tanker trucks are 
used to transfer IP-4 from the fillstand 
to military aircraft USEPA action is 
based upon a January 27,1987, revision 
request that was submitted by the State. 
USEPA is proposing to disapprove it, 
because the S4ate did not demonstrate 
that it is technicaUy or economically 
infeasible to meet the existing SIP limit 
and that the relaxation will not 
jeopardize attainment and maintenance 
of the ozone standard. 

DATE: Comments on this revision and on 
the proposed USEPA action must be 
received by January 13.1989. 

ADONESSCS: Copies of the SIP revision 
are available at the following addresses 
for review. (It is recommended that you 
telephone Anne E. Tenner, at (312) 886- 
6034. before visiting the Region V, 
office.) 

U.S. Environmental Protection Agency. 
Region V, Air and Radiation Branch 
(5Ak-26), 230 South Dearborn Street, 
Chicago, Illinois 60004 
Ohio Environmental Protection Agency, 
Office of Air Pollution Control, 1600 
Water Mark Drive, P.O. Box 1049, 
Columbus. Ohio 43266-0149 
Comments on this prposed rule should 
be addressed to: (Please submit an 
original and three copies, if possible.) 
Gary Gulezian, Chief. Regulatory 
.^nalysis Section. Air and Radiation 
Branch (5AR-26), U.S. Environmental 


Protection Agency, Region V, 230 South 
Dearborn Street, Chicago, iilinois 60604. 

FOR FURTHER MaFORMATlON CONTACT: 

Anne E. Tenner. (312) 886-6034. 

SUPPUEAIENTARY INFORMATION: On 

January 27,1987, the Ohio 
Environmental Protection Agency 
(OEPA) submitted, as a revision to it*6 
ozone SIP, a variance to relax the SIP 
requirements for a jet fuel fillsiand at 
Wright-Patterson Air Force Bate in 
Greene County. Ohio, from the 
requrements contained in Ohio 
Administrative Code (OAC) Rule 3745- 
21-071E). 

That rule is applicable to Wright- 
Patterson Air Force Base because 
volatile photochemicaily reactive 
organic materials are loaded from its 
loading facilities and the average daily 
loading at the fillstand has exceeded the 
40,000 gallon per day exemption within 
the rule. This rule contains the following 
requirements. 

No person shall load, in asy one day. more 
than 46000 gallons of any volatile 
photochemicaily reactive material into any 
tank truck, trailer, or railroad tank car from 
any loading facility unless the loading facHity 
is equipped with a vapor cotlecHon and 
dispos^ system properly installed, in good 
working o^er. in operation, and consisting of 
one of the following: 

(a) An adsorber system or condensation 
system which processes and recovers al least 
NINETY PERCENT by weight of all vapors 
and gases from the equipment being 
controlledb or 

(b) A vapor handling system whkh directs 
all vapors to a fuel gas system: or 

(c) Other equipment or means Cor purposes 
of air pollution control os may be acceptable 
to and approved by the DIRECTOR. 

The Wright-Patterson Air Force Base 
applied for a variance to operate the 
fillstand without meeting the 
requiremmits of OAC Rule 3745-21- 
07(E). This variance would limit annual 
throughput to 25,000,000 gallons per 
yean allowing estimated emissions of 16 
tons of uncontrolled Volatile Organic 
Compounds (VOC) per year. 

The variance is requested on the basis 
that for this level of throughput, it is not 
economically reasonable (cost-effective) 
to install controls. 

SIP Relaxation 

The State has not claimed that 
complying with the existing SIP is 
technically infeasible, but has attempted 
to make a demonstration that complying 
with the existing SIP was not 
economically feasible. 

However. USEPA cannot make a 
judgement on the economic feasibility of 
complyrng with the existing SIP because 
the State did not adequately dooiment 


the costs used to determine the cost- 
effectiveness of complying with carbon 
adsorption or incineration. As explained 
in the Tedmical Support Documeut for 
this action, which is available in the 
Region V office, the OfilPA needs to 
explain the basis for the cost estimates 
and. where possible, provide 
documentation of costs. 

SIP Revlskm Policy 

The July 29.1983, USEPA 
memorandum from Sheldon Meyers, 
Director, Office of Air Quality Planning 
and Standards to the Director, Air and 
Waste Management Division. Regions 
II-IV, Vi-VlU and X. requires for the 
revision to be approvable that the State 
must demonstrate that the revision will 
not interfere with the timely attainment 
and maintenance of the ozone standard 
and, where relevant, “reasonable further 
progress’* (RFT) towards timely 
attainment 

The Wright-Patterson Air Force Base 
is located in Greene County, which is 
designated nonattainment for the 
pollutant ozone under section 107 of the 
act (40 CFR 81.336),' and which is part 
of the Dayton Air Quality Control 
Region (AQCR) for ozone. 

Although the Dayton Air Quality 
Control Region (AQCR) is currently 
designated nonattainment for ozone, the 
OEPA believes the current arr quality 
data demonstrates attainment: and 
therefore this SIP revision request, 
which would not result in an increase in 
actual emissions, will not interfere with 
attainment Additionally, the State 
believes that this SIP revision would not 
interfere with attainment because 
uncontrolled emissions are 16 tons per 
year while there is a growth margin of 
6410 tons for 1985. 

However, USEPA does not believe 
that this analysis has adequately 
addressed the air quality effects of the 
relaxation. First although the air quality 
data submitted by OEPA may indicate 
attainment of the ozone standard, tlm 
area is still designated nonattainment 
and is not expected to be redesignated 
to attainment in the near future. 

Second, the State has failed to 
demonstrate that this SIP revision would 


* Because of the proximity of Greene County to 
Dayton, Greene County emissiuos and emission 
reductions were included as an mtegral pari of the 
greater Dayton ozone d eMOP sIratwyn area SIP. 
USEPA approved Ohio's attainment demonstration 
for the greater Dayioo area, incfndifig Greene 
County, on October 31, UH30 {45 FR 7Z122). becaaee 
the State's plan for the area as a whole 
demonstrated the attainment and maintenance of 
the oeone standard there by December 31.1S6Z. 
Violations of the ozone standard were recorded in 
the Dayton area subsequent to 19R2. 
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not interfere with the timely attainment 
of the ozone standard and, where 
relevant “reasonable further progress*' 
(RFP) towards final attainment. This 
would generally be done by comparing 
the margin for attainment predicted by 
the approved ozone attainment 
demonstration and the increased 
emissions that would result under the 
proposed extension. However, if the 
State or USEPA believes that there has 
been a substantial change in the 
inventory since the ozone SIP was 
approved so that the margin of 
attainment has changed significantly, a 
revised demonstration in support of the 
revision request is required. Such a 
demonstration would be necessary in 
areas which purported to demonstrate 
attainment by 1982, but for which post- 
1982 monitoring data are indicating 
exceedances of the ozone standard. 
Because Wright-Patterson Air Force 
Base is located in such an area, a 
revised demonstration of attainment for 
the Dayton area would be required 
before the revision can be approved. 

Because the State has not provided a 
revised demonstration of attainment for 
the Dayton area. USEPA cannot 
determine whether this revision will 
interfere with attainment or 
maintenance of the applicable standard 
or RFP toward attainment. 

Proposed Action 

USEPA is proposing to disapprove this 
SIP revision because the State has failed 
to adequately demonstrate (1) that it is 
technically or economically infeasible to 
meet the existing SIP limit, and (2) that 
the relaxation will not interfere with 
attainment and maintenance of the 
ozone standard or RFP toward 
attainment. 

Under 5 U.S.C. 605(b), 1 certify that 
this SIP disapprovals will not have a 
significant economic impact on a 
substantial number of small entities (See 
46 FR 8709). because it applies to only 
one source, the U.S. Air Force. 

Under Executive Order 12291, today's 
action is not "Major.** It has been 
submitted to the Office of Management 
and Budget (0MB) for review. 

Authority: 42 U.S.C. 7401-7642. 

Dated: June 29.1987. 

Valdas V. Adamkus, 

Regional Administrator. 

Editorial note.—^This document was 
received at the Office of the Federal Register 
on December 9.1988. 

IFR Doc. 88-28729 Filed 12-13-88; 8:45 am) 
BILLINO CODE 6560-S0-M 


40 CFR Part 180 

(PP 8E3644/P466; FRL-3489-71 

Pesticide Tolerance for Fluorine 
Compounds 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

summary: This document proposes that 
a tolerance be established for the 
combined residues of the Insecticidal 
fluorine compounds cryolite and 
synthetic cryolite (sodium aluminum 
fluoride) in or on the raw agricultural 
commodity kiwifruit. The proposed 
regulation to establish a maximum 
permissible level for residues of the 
insecticide in or on the commodity was 
requested in a petition submitted by the 
Interregional Research Project No. 4 (IR- 
4). 

DATES: Comments, identified by the 
document control number [PP 8E3644/ 
P466], must be received on or before 
January 13,1989. 

ADDRESSES: By mail, submit written 
comments to: Public Docket and 
Freedom of Information Section, Field 
Operations Division (TS-757C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 401 M St., SW.. 
Washington, DC 20460. 

In person, bring comments to: Rm. 246, 
CM #2,1921 Jefferson Davis Highway. 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
"Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: By 

mail; Hoyt Jamerson, Emergency 
Response and Minor Use Section (TS- 
767C). Registration Division, 
Environmental Protection Agency, 401 M 
St.. SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 716H, CM #2,1921 Jefferson Davis 
Highway. Arlington, VA 22202, (703)- 
557-2310. 

SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 


4), New Jersey Agricultural Experimen* 
Station, P.O. Box 231. Rutgers 
University, New Brunswick, NJ 08903, 
has submitted pesticide petition 8E3644 
to EPA on behalf of Dr. Robert H. 
Kupelian, National Director. lR-4 
Project, and the Agricultural 
Experiement Station of California. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for the 
combined residues of the insecticidal 
fluorine compounds cryolite and 
synthetic cryolite (sodium aluminum 
fluoride) in or on the raw agricultural 
commodity kiwifruit at 11.0 parts per 
million (ppm). The petition was revised 
to propose 15.0 ppm. The petitioner 
proposed that this use of cryolite on 
kiwifruit be limited to California based 
on the geographical representation of 
the residue data submitted. Additional 
residue data will be required to expand 
the area of usage. Persons seeking 
geographically broader registration 
should contact the Agency’s 
Registration Division at the address 
provided above. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include: 

1. An acute oral rat study with a lethal 
dose (LDso) of >5.0 grams (g)/kg. 

2. Mutagenicity studies: Ames 
(negative). DNA repair (negative), and 
an in vivo cytogenetics study in the rat 
(negative). 

3. A rat teratogenicity study with a 
NOEL for maternal and fetotoxicity at 
300 mg/kg (highest dose tested). 

4. A 90-day feeding study in rats and a 
90-day feeding study in dogs, which did 
not establish NOEL levels for fluoride 
accumulation in the bone. Fluoride 
accumulation in the bone occurred at 50 
ppm (2.5 mg/kg) in the rat study and 500 
ppm (12.5 mg/kg) in the dog, the lowest 
doses tested. NOELs for other effects 
were established at 50 ppm (2.5 mg/kg) 
in the rat and 10,000 ppm (250 mg/kg] in 
the dog. 

The Agency has requested that the 
registrants submit chronic feeding, 
ocogenicity, reproduction and 
metabolism (pharmacodynamic) studies 
for cryolite. The studies are to be 
submitted according a specified 
timeframe, with the last of the studies 
due by 1992. The metabolism study (in 
rats) is needed to accurately quantitate 
the amount of floride which should be 
bioavailable from cryolite. The Agency 
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expects that the metabolism study will 
provide the information necessary to 
establish an acceptable daily intake 
(ADI) for cryolite. 

The theoretical maximum residue 
conWbution (TMRCl from existing 
tolerances for a 1.5-kg daily diet is 
calculated to be 0.054088 mg/kg/day; the 
current action is not considered 
sigraficant since the tolerance will 
increase the TMRC by less than 0.002 
percent The Agency generally considers 
as signifU:ant an increase in the TMRC 
of greater than 1 percent. 

The nature of the residues is 
adequately understood and an adequate 
analytical method, spectrophotometry, 
is available for enforcement purposes. 
Analytical enforcement methods are 
curroidy available in the Pesticide 
Analytical Manual (PAM) Volume II. 
There are presently no actions pending 
agamst the continued registration of this 
chemical. 

Several amendments to 40 CFR 
180.145 FJourine compounds; tolerances 
for residues have been made to 
standardize the commodity entries. The 
following commodity entries have been 
replaced with the corresponding entries: 
Beets (with and without tops) and beet 
greens alone are replaced with beets, 
roots and beets, tops; radishes (with or 
without tops) or radish tops are replaced 
with radish, roots and radish, tops; 
rutabaga (with and without tops] and 
rutabaga tops are replaced with 
rutabaga roots and rutabaga tops; turnip 
(with and without lops] or turnip greens 
are replaced with turnip, roots and 
turnip tops; and squash is replaced with 
winter squash. These are technical 
amendments that impose no new 
regulatory requirements. 

Based on the above information 
considered by the Agency and the fact 
that kiwifruit is not considered to be a 
livestock feed commodity, the tokrance 
established by amending 40 CFR 180.145 
would protect the public health. 
Therefore it is proposed that the 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide. Fungicide, and Rodentlclde 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food. Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 


control number (PP 8E3644/P466]. All 
written comments filed in response to 
this petition will be available in the 
Pubhe Docket and Freedom of 
Information Section at the address given 
above from 8 a.m. to 4 pun., Monday 
through Friday except legal holidays. 

The Office of Management and Budget 
has exempted this rule from Uie 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub- L 96- 
354. 94 Stat 1164. 5 U.S.C. 601-612). the 
Admlnislrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substanlial 
number of small entities. A cerUfication 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests, Recording and 
recordkeeping requirements. 

Dated: November 30.1988. 

Anne E. Lindsay, 

Acting Oirector, Registration Division, Office 
of Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for Part 180 
continues to read as follows: 

Authority; 21 U.S.C. 346a. 

2. Section 180.145 is revised to read as 
follows; 

§ 180.145 Fluorine compounds; tolerances 
for residues. 

(a) Tolerances are established for 
combined residues of the insecticidal 
fluorine compounds cryolite and 
synthetic cryolite (sodium aluminum 
fluoride) in or on the following 
agricultural commodities: 


Commodities 

Parts 

per 

milkon 

Apples..... .nr..-,-.... 

7 

Apricots.......... 

7 

Bears_..._........ 

7 

roots.- .,.. 

7 

Bools, tops ... . ___ _ 

7 

Blackberries........ 

7 

Blueberries (huckleberries.. 

7 

BoysenberriM........ 

7 

Broccok . ....... 

7 

RnifLSftlS , , .. . 

7 


7 


Commodities 


Cautiflower ..-__ _ 

Citrus fruits.. —-- 

Coilards --- . . 

Cranberries - 

Cucumbers .—.... 

Dewberries .—.....^ 

Eggplant .... 

Grapes. . 

Kale - 

Kohlrabi _ 

Lettuce .. 

Loganberries . 

Melons .- . . 

Mustard greens _ 

Nectarines __ 

Okra.. .. 

Peaches —. 

Peanuts ... 

Pears ___ 

Peas« __ 

Peppers _ 

Plums ffresh prunes) . 

Pumpkins .. 

Quinces _ 

Radish, roots __ 

Radish, lops __ 

Raspberries _ .i 

Rutabaga, roots ........ 

Rutabaga, tops _! 

Squash (winter) _ i 

Squash (summer) __......._ 

Strawberries ......... 

Tomatoes ........ 

Turnip, roots ___......_ 

Turnip, tops __ 

Youngbemes __! 



Parts 

per 

rrifRkm 


7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 


(b) Tolerances with regional 
registration, as defined in § 180.1 (n), are 
established for the combined residues of 
the insecticidal fluorine compounds, 
cryolite and synthetic cryolite (sodium 
aluminum fluoride) in or on the 
following raw agricultural commodities: 



Parts 

Commodilies 

per 

mtHion 

Ktwifruil......... 

15 



[FR Doc. 88-28455 Filed 12-13-88; 8:45 am| 
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40 CFR Part 180 

IPP 8E3648/P4T3; FRL-3489-41 

Pesticide Tolerance for Glyphoeate 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes that 
a tolerance be established for the 
combined residues of the herbicide 
glyphosate and its metabolite in or on 
the raw agricultural commodity 
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asparagus. THp proposed regulation to 
establish a maximum permissible level 
for residues of the herbicide in or on the 
commodity was requested in a petition 
submitted by the Interregional Research 
Project No. 4 (IR-4). 
date: Comments, identified by the 
document control number [PP 8E3648/ 
P4731, must be received on or before 
January 13.1989. 

ADDRESS: By mail, submit written 
comments to: Public Docket and 
Freedom of Information Section, Field 
Operations Division fTS-757C), Office of 
Pesticide Programs, Environmental 
Ih-otection Agency, 401 M Street SW.. 
Washington, DC 20460. In person, bring 
comments to: Rm. 246, CM^2,1921 
Jefferson Davis Highway, Arlington, VA 
22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
"Confidential Business Information" 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: 

Hoyt Jamerson, Emergency Response 

and Minor Use Section (TS-767C), 

Registration Division, Environmental 

Protection Agency. 401 M Street SW., 

Washington, DC 20460. 

Office location and telephone number: 

Room 716C, CM#2,1921 Jefferson 

Davis Hwy., Arlington, VA 22202. 

(703) 557-1806. 

SUPPLEMENTARY INFORMATION: The 
Interregional Research Project No. 4 (IR- 
4). New Jersey Agricultural Experiment 
Station. P.O. Box 231. Rutgers 
University, New Brunswick. NJ 08903, 
has submitted pesticide petition 8E3648 
to EPA on behalf of Dr. Robert H. 
Kupelian, National Director, IR-4 
Project, and the Agricultural Experiment 
Stations of California. Florida, Michigan, 
and New York. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food. Drug, and 
Cosmetic Act. propose the 
establishment of a tolerance for the 
combined residues of the herbicide 
glyphosate (A^-(phosphono- 


methyl)glycine), and its metabolite 
aminomethylphosphonic acid (AMPA) in 
or on the raw agricultural commodity 
asparagus at 0.5 part per million (ppm). 
This would require raising the already 
established tolerance for residues on 
asparagus from 0.2 ppm to 0.5 ppm. 

The data submitted in the petition an 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include: 

1. A three-generation rat reproduction 
study with a no-observed-effect level 
(NOEL) of 10 milligrams (mg) per 
kilogram (kg) per day. 

2. A chronic feeding/oncogenicity 
study in rats with a systemic NOEL of 31 
mg/kg/day, which was negative for 
oncogenic potential under the conditions 
of the study at all feeding levels tested 
(0, 3.10, and 31 mg/kg/day). Although 
the rat study meets the requirement for a 
chronic feeding study, it does not satisfy 
guideline requirements for an 
oncogenicity study. There is no evidence 
that the highest dose tested (31 mg/kg/ 
day) was a toxic or maximum tolerated 
dose (MTD). 

3. A 1-year dog feeding study with a 
systemic NOEL of 500 mg/kg/day 
(highest dose tested). 

4. A rat teratology study, negative for 
teratogenic effects at 3,500 mg/kg/day 
(highest dose tested), with maternal and 
developmental toxicity NOELs of 1,000 
mg/kg/day. 

5. A rabbit teratology study, negative 
for teratogenic effects at 350 mg/^/day 
(highest dose tested), with a maternal 
NOEL of 175 mg/kg/day and a 
developmental toxicity NOEL of 350 mg/ 
kg/day. 

6. Mutagenicity studies as follows: 
Chromosomal aberration in vitro (no 
aberrations in Chinese hamster ovary 
cells were caused with or without S-9 
activation); DNA repair in rat 
hepatocytes (negative); in vivo bone 
marrow cytogenic in rats (negative); rec- 
assay with B. subtilis (negative up to 
2,000 micrograms of test material per 
disk); reverse mutation with S. 
typhimurium (negative); Ames test with 
S. typhimurium (negative); and a 
dominant-lethal test in mice (negative). 

Additionally, a 2-year oncogenicity 
study in CD-I mice has been completed 
and reviewed by the Agency, Feeding 
levels in this study were 1,000, 5,000 and 
30,000 ppm (equivalent to 150. 750 and 
4.500 mg/kg/day. respectively). The 
NOEL for non-neoplastic chronic effects 
was established at 5,000 ppm. In this 
study glyphosate produced an equivocal 
oncogenic response, possibly causing a 
slight increase in the incidence of renal 


tubular adenomas (a benign tumor of the 
kidney) in male mice at the highest dose 
tested (30,000 ppm). Because of the 
equivocal nature of the oncogenic 
response in mice and the lack of an 
acceptable oncogenicity study in rats, 
the Agency referred the issue to the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA) Science 
Advisory Panel (SAP) for a "Weight-of- 
Evidence" recommendation. After 
receiving all available evidence, the 
SAP concluded that the oncogenic 
potential of glyphosate could not be 
determined from the available 
information and recommended that the 
mouse and/or rat studies be repeated to 
clarify unresolved questions. 
Subsequently, the Agency classified 
glyphosate as a "Category D Oncogen" 
(inadequate evidence of oncogenicity) 
and requested repeat oncogenicity 
studies in both mice and rats. The rat 
oncogenicity study is due in 1990 and a 
repeat mouse study in male mice is due 
in 1992. 

Current Agency policy is to issue 
registrations for significant new uses of 
glyphosate on a case-by-case basis. 
Tolerances which change the theoretical 
maximum residue contribution (TMRC) 
for glyphosate by more than 1 percent 
are considered toxicologically 
significant. The TMRC from existing 
tolerances for a 1.5-kg daily diet is 
calculated to be 0.004987 mg/kg/day. 
The tolerance for asparagus will result 
in an increase in the TMRC of 0.000004 
mg/kg/day (less than 0.1 percent). 

The acceptable daily intake (ADI), 
based on the rat reproduction study 
NOEL of 10 mg/kg/day and using a 100- 
fold safety factor, is calculated to be 0.1 
mg/kg of body weight (bw)/day. 
Published tolerances utilize 5.0 percent 
of the ADI; the current action represents 
an insignificant increase in the percent 
of the ADI utilized. 

No secondary residues in meat, milk, 
poultry, or eggs are expected since 
asparagus is not considered a livestock 
feed commodity. The nature of the 
residues is adequately understood, and 
an adequate analytical method (gas 
chromatography using a flame 
photometric detector) is available for 
enforcement purposes. An analytical 
enforcement method is currently 
available in the Pesticide Analytical 
Manual (PAM), Vol. II. There are 
currently no actions pending against the 
continued registration of this chemical. 

Based on the data and information 
considered, the Agency concludes that 
the tolerance proposed would protect 
the public health. Therefore, it is 
proposed that the tolerance be 
established as set forth below. 
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Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this notice in the Federal 
Register that this rulemaking proposal 
be referred to an Advisory Committee in 
accordance with section 408(e) of the 
Federal Food, Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number [PP 8E3648/P4731. All 
written comments filed in response to 
this petition will be available in the 
Public Docket and Freedom of 
Information Section, at the address 
given above from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354. 94 Stat. 1164. 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
VR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests, Recording and 
recordkeeping requirements. 

Dated: November 21,1988. 

Anne E. Lindsay. 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a. 

2. In § 180.364(a), in the entry for 
asparagus by revising the residue level 
of 0.2 ppm to 0.5 ppm, as follows: 

§ 180.364 Glyphosate; tolerances for 
residues. 

(a) • * * 


Parts 

Commodities per 

million 


Asparagus...«... 0.5 


|FR Doc. 88-28458 Filed 12-13-88; 8:45 am] 
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40 CFR Part 180 

IPP 8E3637/P472; FRL-3489-51 

Pesticide Tolerance for Metolachlor 

agency: Environmental Protection 
Agency (EPA). 
action; Proposed rule. 

SUMMARY: This document proposes that 
a tolerance be established for the 
combined residues of the herbicide 
metolachlor and its metabolites in or on 
the raw agricultural commodity 
cabbage. This proposed regulation to 
establish a maximum permissible level 
for residues of the herbicide in or on the 
commodity was requested in a petition 
submitted by the Interregional Research 
Project No. 4 (IR-4). 
date: Comments, identified by the 
document control number [PP 8E3637/ 
P472], must be received on or before 
January 13,1989. 

ADDRESSES: By mail, submit written 
comments to: 

Public Docket and Freedom of 
Information Section, Field Operations 
Division (TS-757C}, Office of Pesticide 
Programs, Environmental Protection 
Agency, 401 M Street SW., 
Washington. DC 20460. 

In person, bring comments to: Room 246, 
CM#2,1921 Jefferson Davis Highway. 
Arlington, VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: 


Hoyt Jamerson, Emergency Response 

and Minor Use Section (TS-767C). 

Registration Division. Environmental 

Protection Agency, 401 M Street SW., 

Washington, DC 20460. 

Office location and telephone number: 

Room 716C, CM#2,1921 Jefferson 

Davis Highway, Arlington, VA 22202, 

(703)-557-1806. 

SUPPLEMENTARY INFORMATION: The 

Interregional Research Project No. 4 (IR- 
4J, New Jersey Agricultural Experiment 
Station, P.O. Box 231, Rutgers 
University. New Brunswick, NJ 08903. 
has submitted pesticide petition 6E3637 
to EPA on behalf of Dr. Robert H. 
Kupelian, National Director, IR-4 
Project, and the Agricultural Experiment 
Stations of Florida, Hawaii, 
Massachusetts, New York, North 
Carolina. Oklahoma, Oregon, Virginia, 
and Wisconsin. 

This petition requested that the 
Administrator, pursuant to section 
408(eJ of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for 
combined residues of the herbicide 
metolachlor (2-chloro-A^-(2-ethyl-6- 
methylphenylJ-yV-(2-methoxy-l- 
methylethyl)acetamide) and its 
metabolites, determined as the 
derivatives, 2-[(2-ethyl-6- 
methyIphenyl]aminoJ-l-propanol and 4- 
(2-ethyi-6-methylphenylj-2-hydroxy-5- 
methyl-3-morphoiinone. each expressed 
as the parent compound in or on the raw 
agricultural commodity cabbage at 1.0 
part per million (ppm). 

The data submitted in the petition and 
all other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The data considered 
in support of the tolerance include: 

1. A 90-day dog feeding study with a 
no-observed-effect level (NOEL) of 500 
ppm (12.5 milligrams (mgj/kilogram 
(kg)). 

2. A 6-monlh dog feeding study with a 
NOEL of 100 ppm (2.5 mg/kg). 

3. A rat teratology study with no 
maternal, teratogenic, or fetotoxic 
effects at all levels tested (0. 60.180, and 
360 mg/kg/day). 

4. A rabbit teratology study with a 
NOEL for maternal effects at 120 mg/kg 
and no teratogenic or fetotoxic effects at 
all levels tested (0. 36.120, 360 mg/kg/ 
day). 

5. A 2-year oncogenicity study in mice 
with no observed oncogenic potential 
under the conditions of the study at 30. 
1,000, and 3,000 ppm (highest dose level 
equivalent to 428 mg/kg] and a systemic 
NOEL of 1,000 ppm; and a repeated 
mouse oncogenicity study with no 
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observed oncogenic potential under the 
conditions of the study at the same dose 
levels as the original study. 

6. A two-generation rat reproduction 
study with a reproductive NOEL of 300 
ppm (15 mg/kg) and a lowest effect level 
(LEL) of 1,000 ppm (50 mg/kg), 

7. Mutagenicity studies including: a 
mouse dominant-lethal study, negative 
for mutagenic effects; a mouse 
lymphoma mutation assay, not a 
mutagen in both presence and absence 
of metabolic activator an Ames assay, 
negative for mutagenic effects: and a 
Chinese hamster micronucleus assay 
with no evidence of mutagenicity at 
dosage levels tested (0.1,250, 2,500, and 
5,000 mg/kg). 

8. A 2-year chronic feeding/ 
oncogenicity study (IBT validated) in the 
rat conducted at dietary doses of 0, 30, 
300, and 3,000 ppm with a statistically 
significant increase in primary liver 
neoplasms in females at the high dose 
(3,000 ppm). 

9. A repeated 2-year chronic feeding/ 
oncogenicity study in the rat conducted 
at the same dietary doses as the original 
study with a systemic NOEL of 300 ppm 
(15 mg/kg), a systemic LEL of 3,000 ppm 
(testicular atrophy), and a statistically 
significant increased incidence of 
neoplastic liver nodules and 
proliferative hepatic lesions in females 
in the high-dose group (3,000 ppm). 

The Agency has concluded that the 
available data constitute limited 
evidence for carcinogenicity of 
metolachlor. Metolachlor has been 
tentatively classified as a Category C 
carcinogen (limited evidence of 
carcinogenicity in animals) based on the 
following considerations: 

1. The oncogenic responses observed 
in rats were confined to the high-dose 
females at one site (liver). 

2. The proliferative liver lesions 
observed in rats were primarily benign 
(neoplastic nodules in 6 of 60 animals) 
rather than heptocellular carcinomas (1 
of 60 animals). There was no apparent 
difference in the time-to-occurrence of 
the lesions (almost all liver tumors were 
observed at terminal sacrifice). 

3. Metolachlor was not oncogenic to 
mice under the conditions of the 2-year 
mouse oncogenicity studies. 

4. An Ames mutagenicity assay and a 
dominant-lethal study were negative for 
mutagenic effects. 

Tolerances have previously been 
established for residues of metolachlor 
ranging from 0.02 ppm in meat, milk, 
poultry, and eggs to 30.0 ppm in peanut 
forage and hay. Based on the rat chronic 
feeding study with a NOEL of 300 ppm 
(15 mg/kg/day) for nononcogenic effects 
and using a 100-fold safety factor, the 
acceptable daily intake (ADI) is 0.15 


mg/kg/day. The theoretical maximal 
residue contribution (TMRC) for existing 
tolerances is 0.001068 mg/kg/day. The 
proposed use will contribute an 
additional 0.000098 mg/kg/day (a 9.6- 
percent increase). Published tolerances 
utilize 0.71 percent of the ADI; the 
current action will utilize an additional 
0.07 percent. 

The nature of the residues is 
adequately understood and an adequate 
analytical method, gas-liquid 
chromatography with an electrolytic 
detector specific for nitrogen, is 
available for enforcement purposes. 
Analytical enforcement methods are 
currently available in the Pesticide 
Analytical Manual (PAM), Vol. II. There 
are currently no actions pending against 
the continued registration of this 
chemical. 

Based on the above information 
considered by the Agency and the fact 
that cabbage is not considered an 
animal feed commodity, the tolerance 
established by amending 40 CFR 180.368 
would protect the public health. 
Therefore, it is proposed that the 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingredients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food. Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number, (PP 8E3637/P472). All 
written comments filed in response to 
this petition will be available in the 
Public Docket and Freedom of 
Information Section, at the address 
given above from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96- 
354, 94 Stat. 1164, 5 U.S.C. 601-612). the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 


statement to this effect was published in 
the Federal Register of May 4,1981 (46 
¥R 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. Reporting and 
recordkeeping requirements. 

Dated: November 28.1988. 

Anne E. Lindsay, 

Acting Director, Registration Division, Office 
of Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 

PART 180—[AMENDED] 

1. The authority citation for Part 180 
continues to read as follows: 

Authority: 21 U.S.C. 346a. 

2. Section 180.368(a) is amended by 
adding and alphabetically inserting the 
entry for the raw agricultural commodity 
cabbage, to read as follows: 

§ 180.368 Metolachlor; tolerances for 
residues. 

(a) * * • 


Parts 

Commodities per 

million 


Cabbage... 1.0 


|FR Doc. 88-28457 Filed 12-13-88: 8:45 am] 
BILLING CODE 6S60-S0-M 


40 CFR Part 180 

(PP 7E3464/P471; FRL-3489-6] 

Pesticide Tolerance for Prometryn 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: This document proposes that 
a tolerance be established for residues 
of the herbicide prometryn in or on the 
raw agricultural commodity dill. The 
proposed regulation to establish a 
maximum permissible level for residues 
of the herbicide in or in the commodity 
was requested in a petition submitted by 
the Interregional Research Project No. 4. 
(IR^). 

DATES: Comments, identified by the 
document control number [PP 7E3464/ 
P471). must be received on or before 
January 13,1989. 

ADDRESSES: By mail, submit written 
comments to: 
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Public Docket and Freedom of 
Information Section. Field Operations 
Division (TS~757C), Office of Pesticide 
Programs. Environmental Protection 
Agency. 401 M St.. SW., Washington, 
DC 20460. 

In person, bring comments to: Room 246, 
CM#2,1921 Jefferson Davis Highway, 
Arlington. VA 22202. 

Information submitted as a comment 
concerning this document may be 
claimed confidential by marking any 
part or all of that information as 
“Confidential Business Information” 
(CBI). Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicly by EPA 
without prior notice. All written 
comments will be available for public 
inspection in Rm. 246 at the address 
given above, from 8 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. 

FOR FURTHER INFORMATION CONTACT: 

By mail: 

Hoyt Jamerson. Emergency Response 
and Minor Use Section (TS-767C), 
Registration Division. Environmental 
Protection Agency, 401 M St., SW., 
Washington. DC 20460. 

Office location and telephone number: 
Room 716C, CM^2.1921 Jefferson 
Davis Highway. Arlington. VA 22202, 
(703)-557-2310. 

SUPPLEMENTARY INFORMATION: The 

Interregional Research Project No. 4 (IR- 
4), New Jersey Agricultural Experiment 
Station. P.O. Box 231, Rutgers 
University. New Brunswick. NJ 08903, 
has submitted pesticide petition 7E3464 
to EPA on behalf of Dr. Robert H. 
Kupelian, National Director. IR-4 
Project, and the Agricultural Experiment 
Station of California. 

This petition requested that the 
Administrator, pursuant to section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act, propose the 
establishment of a tolerance for residues 
of the herbicide prometryn (2,4- 
bis(isopropylamino)-6-methylthio-s- 
triazine) in or on the raw agricultural 
commodity dill at 0.25 part per million 
(ppm). The petition was later amended 
to propose a tolerance of 0.3 ppm. 

The petitioner proposed that this use 
of prometryn on dill be limited to use in 
California based on the geographical 
representation of the residue data 
submitted. Additional residue data will 
be required to expand the area of usage. 
Persons seeking geographically broader 
registration should contact the Agency’s 


Registration Division at the address 
provided above. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which the 
tolerance is sought. The toxicological 
data considered in support of the 
proposed tolerance include: 

1. An acute oral study in rats with an 
LD50 of 5,233 milligrams (mg)/killogram 
(kg). A second acute oral study in rats 
with LD 50’s for male and female rats at 
1,802 and 2,076 mg/kg, respectively. 

2. A chronic feeding study in the dog 
with a no-observed-effect level (NOEL) 
of 3.75 mg/kg day. 

3. A rabbit teratology study with 
maternal and developmental NOELs of 
12 mg/kg/day. 

4. A three-generation reproduction 
study in rats with no indications of 
toxicity or reproductive or teratogenic 
effects observed under the conditions of 
the study. A second reproduction study 
is needed, however, since the existing 
study in rats does not meet guideline 
requirements. 

5. A chronic feeding study in rats 
using dietary doses of 2.5,12.5, and 62.5 
mg/kg/day which demonstrated no 
systemic or oncogenic effects under the 
conditions of the study. The rat feeding 
study does not meet guideline 
requirements, and a repeat chronic 
feeding/oncogenicity study in rats is 
needed. 

Data currently lacking include a 
chronic feeding study in the rat, 
oncogenicity studies in two species, a 
reproduction study, a teratology study in 
a second species, a general metabolism 
study, and a battery of mutagenicity 
studies. 

Although there are important data 
deficiencies for prometryn, the proposed 
use on dill will not result in a significant 
increase in dietary exposure to this 
pesticide. The provisional acceptable 
daily intake (PADI), based on the 2-year 
dog feeding study with an NOEL of 3.75 
mg/kg/day and using a 1.000-fold safety 
factor, is calculated to be 0.004 mg/kg of 
body weight (bw)/day. The theoretical 
maximum residue contribution (TMRC) 
from existing tolerances for a 1.5-kg 
daily diet is calculated to be 0.000180 
mg/kg/day; the current action will result 
in a negligible increase in the TMRC 
(<0.6 percent). Published tolerances 
utilize 4.5 percent of the PADI; the 
current action will utilize an additional 
0.0006 percent. 

The nature of the residues is 
adequately understood and an adequate 
analytical method, gas-liquid 
chromatography, is available in the 
Pesticide Analytical Method (PAM), 

Vol. II, for enforcement purposes. There 


are currently no actions pending against 
the continued registration of this 
chemical. 

Based on the above information 
considered by the Agency and the fact 
that dill is not considered an animal 
feed commodity, the tolerance 
established by amending 40 CFR 180.222 
would protect the public health. 
Therefore, it is proposed that the 
tolerance be established as set forth 
below. 

Any person who has registered or 
submitted an application for registration 
of a pesticide, under the Federal 
Insecticide. Fungicide, and Rodenticide 
Act (FIFRA) as amended, which 
contains any of the ingedients listed 
herein, may request within 30 days after 
publication of this document in the 
Federal Register that this rulemaking 
proposal be referred to an Advisory 
Committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act. 

Interested persons are invited to 
submit written comments on the 
proposed regulation. Comments must 
bear a notation indicating the document 
control number. [PP 7E3464/P471). All 
written comments filed in response to 
this petition will be available in the 
Public Docket and Freedom of 
Information Section, at the address 
given above from 8 a.m. to 4 p.m., 
Monday through Friday, except legal 
holidays. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L 95- 
354, 94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4,1981 (46 
FR 24950). 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure. Agricultural commodities. 
Pesticides and pests. Recording and 
recordkeeping requirements. 

Dated: November 22.1988. 

Anne E. Lindsay, 

Acting Director^ Registration Division, Office 
of Pesticide Programs. 

Therefore, it is proposed that 40 CFR 
Part 180 be amended as follows: 
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PART 180—r AMENDED I 

1. The authority citation for Part 180 
continues to reed as follows: 

Authority: 21 U.S.C. 346a. 

2. Section 180.222 is amended by 
designating the current paragraph and 
list of tolerances as paragraph (a) and 
by adding new paragraph (bj. to read as 
follows: 

§ 180.222 Prometryn; tolerances for 
residues. 

• * * « • * 

(b) Tolerances with regional 
registration, as defined in § 180.1(n], are 
established for residues of the herbicide 
prometryn (2.4-bis{isopropyIamino-0- 
raethylthio-s-triazine) in or on the 
following raw agricultural commodity: 


Commodity 

Parts 

per 

million 

Dill........... 

0.3 



|FR Doc. 88-28456 Filed 12-13-88; 8:45 am) 
BILLING CODE ft560-5(Myi 


FEDERAL MARITIME COMMISSION 

46 CFR Part 572 

[Docket No. 87-24) 

Foreign-To-Foreign Agreements; 
Exemption 

agency: Federal Maritime Commission. 
action: Proposed rule; withdrawal. 

summary: The Federal Maritime 
Commission discontinues this 
rulemaking proceeding. The basis for 
this action is that the Commission is 
without jurisdiction to regulate 
agreements among ocean carriers 
governing foreign-to-foreign 
transportation. Such agreements no 
longer will be accepted for filing 
pursuant to section 5 of the Shipping Act 
of 1984. 

DATE: This action is effective December 
14. 1988. 

FOR FURTHER INFORMATION CONTACT: 

Robert D. Bourgoin. General Counsel. 
Federal Maritime Commission. 1100 L 
Street. NW.. Washington. DC 20573, 

(202) 523-5740. 

SUPPLEMENTARY INFORMATION: 
Proceeding 

The Federal Maritime Commission 
(“Commission** or ‘*FMC“) instituted this 
proceeding by Notice of Proposed 
Rulemaking published in the Federal 
Register. 52 FR 46501 (1987). The 


Commission therein proposed to amend 
its regulations to explicitly permit 
voluntary filing of carrier agreements 
governing ocean transportation wholly 
between foreign countries, ‘‘where the 
parties to the agreement deem it to have 
a direct, substantial and reasonably 
foreseeable effect on the commerce of 
the United States.'* Id. at 46505. This 
change would enable such “foreign-lo- 
foreign" agreements, though not subject 
to the mandatory filing requirements of 
the Shipping Act of 1984 (“1984 Act**), to 
qualify for immunity from the U.S. 
antitrust laws. 

The proposed rule also would exempt 
from the notice, waiting period and 
information requirements of the 1984 
Act foreign-to-foreign agreements that 
are part of broader agreements covering 
contiguous U.S.-foreign trades. Such 
foreign-to-foreign agreements thus 
would be effective immediately upon 
filing. 

Comments in general support of the 
proposed rule were filed by the Gulf- 
European Freight Association, the North 
Europe-U.S. Gulf Freight Association, 
the North Europe-U.S. Atlantic 
Conference and the U.S. Atlantic-North 
Europe Conference: the Pacific Coast 
European Conference and the North 
Europe-U.S. Pacific Freight Conference; 
Crowley Maritime Corporation; the 
Virginia Port Authority; the Transpacific 
Westbound Rate Agreement; Bermuda 
Container Line. Ltd.: the Port Authority 
of New York and New Jersey 
(“PANYNn: CAST (1983) Ltd. (“CAST*) 
and Canada Maritime Limited (“CML“): 
and the Asia North America Eastbound 
Rale Agreement, The 8900 Lines, the 
Greece/United States Atlantic and Gulf 
Conference, the Mediterranean North 
Pacific Coast Freight Conference and the 
South Europe/U.S.A. Freight Conference 
(•*ANERA et al.“). 

Comments in opposition to the 
proposed rule were filed by the Antitrust 
Division of the U.S. Department of 
Justice (“DOJ”). 

Background 

Section 4(a) of the 1984 Act states that 
the statute applies to agreements to 
engage in any one of a catalogue of 
specified activities. 46 U.S.C. app. 
1703(a). Section 5(a) requires that every 
agreement covered by section 4 must be 
filed with the Commission, but an 
exception is provided for “agreements 
related to transportation to be 
performed * * * between foreign 
countries *' * Id. § 1704(a). Despite 
this exception, a limited number of 
agreements concerning foreign-to- 
foreign ocean transportation has been 
filed voluntarily with the Commission. 
Typically, these agreements are 


augmentations to existing FMC 
agreements covering a contiguous U.S.- 
foreign trade.* 

The comments filed in response to the 
proposed rule by the carriers and ports 
confirm that such agreements are filed 
with the Commission, notwithstanding 
the dispensation provided by section 
5(a], as a consequence of section 7(a](3) 
of the 1984 Act.* That provision grants 
immunity from the antitrust laws to 
foreign-to-foreign transportation 
agreements, but withholds immunity 
from such agreements that have a 
“direct, substantial, and reasonably 
foreseeable effect on the commerce of 
the United States * * */’ 46 U.S.C. app. 
1706(a)(3). This phrase is a long- 
established test for determining U.S. 
antitrust subject-matter jurisdiction over 
anticompetitive activities that take place 
in foreign locations; if the effect of such 
activities manifests itself in U.S. 
commerce, the antitrust laws may be 
brought to bear regardless of where the 
acts took place or the nationality of the 
actor.* By filing their foreign-to-foreign 
agreements with the Commission 
voluntarily, the carriers are attempting 
to bring their concerted activities within 
the different Immunity provided by 
section 7(a)(1) of the 1984 Act, which 
states that the antitrust laws do not 
apply to “any agreement that has been 
filed under section 5 of this Act and is 
effective • * * id. § 1706{a)(l).‘‘ 

This practice puts at issue whether 
foreign-to-foreign agreements potentially 
ineligible for antitrust immunity under 
the standards of section 7(a)(3) may 
nevertheless obtain immunity through 
section 7(a)(1) if they are filed with the 
Commission, even though the 
Commission may not require that they 
be filed. This proceeding was intended 
to provide needed guidance to the 
industry and the Commission’s staff by 


* For example, a group of carriers providing 
service, pursuant to an effective agreement, at fixed 
rates between the U.S. PaciBc Coast and Japan 
expand their services to include transportation 
between Vancouver and Japan, and file an 
amendment with the Commission staling that they 
will agree upon rates for that foreign-to-foreign 
service as well. 

• E.g., Comments of ANF.RA cl al. at 4-8; 
Comments of CAST and CML at 1-3. 

• See United States v. Aluminum Co. of Amerhui. 
148 F.2d 416 (2d Cir. 1945). The standard was 
codified by the Foreign Trade Antitrust 
Improvements Act. 15 U.S.C. 6a (1982). DOJ also has 
indicated that, in certain situations, it will weigh 
considerations of international comity in 
determining whether to assert antitrust jurisdiction. 
See U.S. Department of Justice. Antitrust Guidelines 
for International Operations, 53 FR 21583. 21595-96 
(1988). amended, 53 FR 22426 (1988). Obtaining in 
personam jurisdiction over the persons involved is a 
separate matter. 

* Eg,. Comments of PA.NYN) at 2-5. 
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providing a formal resolution of this 
question. 

The Supplementary Information to the 
proposed rule examined possible 
grounds for Shipping Act jurisdiction 
over foreign-to-foreign agreements. The 
Commission noted that one of Congress* 
fundamental purposes in enacting the 
1984 Act was to place severe limits on 
the application of the antitrust laws to 
ocean liner shipping, and that it 
appeared to be inconsistent with that 
purpose to permit any gaps in the 
antitrust immunities available under the 
new statute. The Commission further 
observed that section 5(a) does not 
prohibit filing on a voluntary basis and 
that in personam Shipping Act 
jurisdiction can be established without 
difficulty over a carrier serving a 
foreign-to-foreign trade if that carrier 
also serves a U.S. port. The Commission 
acknowledged that it is without power 
to require the tariff filing of rates 
established pursuant to foreign-to- 
foreign agreements, but noted case law 
holding that an agency's jurisdiction to 
immunize anticompetitive activity from 
the antitrust laws is not necessarily 
limited to the scope of its power to 
regulate rates. Finally, it was observed 
that accepting foreign-to-foreign 
agreements appeared to further the 
harmonization of U.S. laws with the 
laws and practices of foreign trading 
partners. 

Under the proposed rule, foreign-to- 
foreign agreements that are filed as 
amendments to existing FMC 
agreements covering contiguous U.S.- 
foreign trades would be accepted and 
further would be exempted, pursuant to 
suction 16 of the 1984 Act, 46 U.S.C. app. 
1715, from the public notice, 45-day 
waiting period and information 
requirements otherwise imposed by 
section 6, id section 1705. The 
Commission suggested that there 
appeared to be no need to delay the 
effectiveness of such filings in order to 
examine the question of jurisdiction 
because, where foreign-to-foreign 
operations are so closely proximate to 
and so immediately associated with 
U.S.-foreign operations, the foreign-to- 
foreign operations could be presumed to 
have the required “direct, substantial 
and reasonably foreseeable** effects on 
U.S. commerce. 52 FR at 46504. 

The proposed exemption would not be 
available to other foreign-to-foreign 
agreements that do not adjoin a U.S.- 
foreign trade. However, such 
agreements still would be accepted for 
filing and they would be processed 
under the usual procedures. The 
Commission explained that the effect on 
U.S. commerce of such agreements is not 


likely to be readily apparent and that 
they “should therefore be reviewed on a 
case-by-case basis.” 52 FR at 46504.® 

Comments 

A. Industry 

In addition to supporting the theories 
suggested by the Commission with 
regard to its jurisdiction over foreign-to- 
foreign agreements, some of the 
comments filed by the carriers, carrier 
associations and ports urged 
amendments to the proposed 
regulations. CAST and CML took 
exception to a brief statement in the 
Notice indicating that the Conunission 
might decline to accept jurisdiction over 
a particular non-contiguous agreement; 
they argued that the agency's powers 
are limited to rejecting under section 
6(b], 46 U.S.C. app. 1705(b). an 
agreement that does not meet the 
content requirements of section 5, id, 
section 1704, or seeking to enjoin an 
agreement that threatens to harm 
competition in the manner specified by 
section 6(g). id, section 1705(g). 

With regard to the Commission's 
proposal that foreign-to-foreign 
agreements may be filed “where the 
parties deem such an agreement to 
have” the requisite effects on commerce, 
CAST and C^ expressed concern that 
compliance with this standard might 
estop the parties from thereafter 
asserting, as part of a defense against an 
antitrust suit, that their agreement in 
fact did not have such effects; they 
suggested that the language of the 
proposed regulation be amended to read 
“that where the parties believe that such 
an agreement may arguably have 
• • *•** Comments of CAST and CML at 
16.® 

PANYNJ and CAST/CML opposed the 
proposed exemption for contiguous 
trade foreign-to-foreign agreements. 
They argued that the Commission 
should not permit agreements with 
putatively substantial effects on U.S. 
commerce to gain antitrust immunity 
without prior review of their impact on 
competition or compliance with the 
normative provisions of the 1984 Act. 
PANYNJ asserted that it competes with 
Montreal for cargo and that ocean 
carriers calling at both ports “could 


* The proposed exemption also would not apply 
to a new agreement that included both foreign-lo- 
forcign and U.S.-foreign transportation within Its 
scope. Such an agreement would be processed 
according to the usual procedures because it would 
not be practical to segregate the strictly foreign-to- 
foreign aspects of the agreement for treatment under 
the exemption, while the rest of the agreement 
received normal processing, including the statutory 
4S-day waiting period. 

* The same argument was made by Dermuda 
Container Line. 


agree with Canadian carriers and others 
in the Canadian/European trade to 
maintain a fixed rate differential 
between New York/New Jersey and 
Montreal,” to the former's detriment. 
Comments of PANYNJ at 9. Such an 
agreement, it was argued, should not be 
eligible for immediate effectiveness. 
PANYNJ concluded that the Commission 
had not made the showing required by 
section 16 of the 1984 Act that the 
proposed exemption will not be unjustly 
discriminatory, result in a substantial 
reduction in competition or be 
detrimental to commerce. 

D, Department of Justice 

DOJ opposed the proposed rule on the 
ground that it would be an unlawful 
extension of the Commission's 
jurisdiction and submitted detailed 
arguments in support of its position. 
Specific references to these arguments 
are provided in the discussion below. In 
particular, DOJ contended that carriers 
that are parties to a foreign-to-foreign 
agreement are not “ocean common 
carriers” within the Commission's 
jurisdiction for purposes of that 
agreement, even if they are within the 
Commission's jurisdiction for purposes 
of other operations that do take place 
within U.S. foreign commerce. DOJ also 
asserted that, had Congress wished 
carriers to be able to file agreements in 
foreign-to-foreign trades on a voluntary 
basis under the 1984 Act. it would have 
been as unequivocal on that subject as it 
was about the tariff and agreement filing 
provisions that are set forth in the 
statute. In that regard. DOJ cited 
longstanding case law holding that 
displacement of the antitrust laws, no 
matter how desirable as a matter of 
economic policy, must be done by 
express Congressional mandate and not 
by implication or inference. 

Discussion 

The issue of law raised by this 
rulemaking proceeding may be analyzed 
from three perspectives: 

1. Can the section 7(a)(l] antitrust 
immunity available through section 
5(a)*8 mandatory filing requirement also 
be obtained through voluntary filing of 
an otherwise excepted agreement? 

2. Did section 7{a)(3)*8 preservation of 
antitrust jurisdiction over certain 
foreign-to-foreign agreements also 
create Shipping Act jurisdiction to 
immunize such agreements? 

3. Is the fact that a carrier serves U.S 
ports and is thereby subject to FMC 
jurisdiction sufficient to permit the 
Commission to accept for filing that 
carrier's foreign-to-foreign agreements? 
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Based on the comments filed, 
particularly those of DO], and an 
extensive re-examination of the relevant 
legislative history of the 1984 Act and 
other materials, the Commission finds, 
for the reasons set forth below, that 
each of these interrelated questions 
must be answered in the negative and 
accordingly withdraws the proposed 
rule. 

A. Early Developments: Creation of a 
Foreigmto-Foreign Exception and 
Elimination of a Voluntary Filing 
Option 

The legislative reports that 
accompanied the 1984 Act specifically 
acknowledged the foundation laid by 
previous Congresses, particularly in the 
forging of a broad consensus on the 
need for clarified antitrust immunity and 
revised agreement filing procedures. 

E.g., S. Rep. No. 3. 98th Cong., 1st Sess. 
13-14 (1983). Thus, the early efforts to 
reform the Shipping Act, 1916 (“1916 
Act”), are relevant to whether adoption 
of this proposed rule would be 
consistent with Congressional intent, 
particularly since, as set forth below, the 
status of foreign-to-foreign agreements 
was specifically considered during this 
period. 

In July, 1979, Senator Inouye, the 
Chairman of the Merchant Marine 
Subcommittee of the Senate Commerce 
Committee, introduced a package of 
three bills that together constitute the 
progenitor of the 1984 Act. One of his 
proposals, the “Shipping Reform Act of 
1979” (S. 1463), excluded foreign-to- 
foreign agreements from the jurisdiction 
of the Shipping Act, but provided a 
voluntary filing option for U.S. carriers: 

Agreements * * * * in regard to 
transportation or transportation services 
between foreign countries or places that do 
not involve import or export of the 
transported goods into or out of the United 
States, shall not be subject to this Act: except 
that any common carrier by water in foreign 
commerce that is a citizen or resident of the 
United States may elect to submit any such 
agreement to which it is a party, or any 
modification or cancellation thereof, to the 
Commission for approval and when approved 
by the Commission such agreement, 
modification or cancellation whether or not 
subject to the antitrust laws of the United 
States shall be afforded all the exceptions 
from the antitrust laws of the United States 
that are afforded to waterborne foreign 
commerce under section 15 of this Act. 

Ocean Shipping Act of 1979, Hearings 
before the Subcommittee on Merchant 
Marine and Tourism of the Senate 
Committee on Commerce. Science, and 
Transportation, 96th Cong., Ist Sess. 35- 
36 (1979) (“1979 Hearings”). Both aspects 
of this provision are significant because 
section 15 of the 1916 Act, 46 U.S.C. 814 


(1982), did not explicitly exclude foreign- 
to-foreign agreements from its coverage, 
nor did it provide any guidance as to 
whether parties to such agreements 
could submit their arrangement 
voluntarily to the Commission to avoid 
potential antitrust liability. 

On September 18,1979, the Deputy 
Assistant Attorney General in charge of 
DOJ’s Antitrust Division testified in 
support of the foreign-to-foreign 
exclusion but opposed the “voluntary 
submission” option: 

A second proposal that deserves attention 
is that part of S. 1463 that would revise 
Section 15 to exclude from its scope 
agreements to be performed entirely in a 
foreign country or involving transportation 
between foreign countries if such 
transportation does not relate to United 
States imports or exports. United States 
citizens and residents, however, would be 
given the option of filing such agreements for 
the purpose of securing antitrust immunity. 
Insofar as these provisions would redefine 
the scope of the PMC's jurisdiction and 
clarify any existing uncertainties, we believe 
them well justified. However, we see no 
reason to enact that part of this provision 
that would give carriers the option of filing 
agreements that are otherwise beyond the 
scope of the PMC's geographical jurisdiction 
solely for the purpose of obtaining antitrust 
immunity. Although antitrust immunity would 
be unnecessary for most such arrangements 
because they would also be beyond the 
jurisdictional reach of the antitrust laws, in a 
few situations the antitrust laws would apply 
in cases where the Shipping Act would not. 
Por example, it has been held that although 
the PMC might lack jurisdiction over such 
conduct, the antitrust laws would prohibit 
United States-flag carriers from fixing rates 
for carrying United States government- 
financed cargo between foreign ports. See 
Pacific Seafarers. Inc. v. Pacific Far East 
Lines, Inc., 404 F.2d 804 (D.C. Cir 1968). We 
see no cause to immunize this type of conduct 
from the antitrust laws. 

1979 Hearings at 89 (statement of 
Donald L Flexner). 

In February, 1980, the Senate 
Commerce Committee staff released for 
further comments a draft revision of the 
1916 Act. combining Senator Inouye’s 
original package of bills. Foreign-to- 
foreign agreements were excepted from 
mandatory filing, the “voluntary 
submission” procedure remained, and 
the antitrust immunities provision 
specifically applied to both mandatory 
and voluntary filings. 1979 Hearings at 
489-90, 498. However, on March 14, 

1980, the Consultative Shipping Group 
(“CSG”) of major European shipping 
nations and Japan submitted comments 
strongly supporting the exclusion of 
foreign-to-foreign agreements, but 
arguing that voluntary filing would 
undercut the exclusion: 


[The bill] in effect establishes the principle 
that the FMC has no jurisdiction over non- 
U.S. agreements. CSG Governments very 
much support this and consider that the 
Section would do a lot to remove sources of 
conflict between the United States and its 
CSG trading partners. The option for a U.S. 
party to file such an agreement destroys the 
whole rationale * * *. 

Id. at 580.^ On March 21, the Council of 
Europen and Japanese National 
Shipowners’s Associations (“CENSA”) 
submitted proposed amendments to the 
draft bill. CENSA’s approach was 
similar to CSG’s in the voluntary filing 
was deleted in favor of more extensive 
and specific antitrust exemptions. Id. at 
640-41. 652. 

On April 18.1980, the Senate 
Commerce Committee reported out 
S. 2585, the final version of the February 
staff draft. S. Rep. No. 656, 96th Cong., 

2d Sess. (1980). The exception of foreign- 
to-foreign agreements from mandatory 
filing was preserved. Id. at 22. However, 
“voluntary submission” was eliminated 
and was never revived during the 
subsequent work by the 97th and 98th 
Congresses that eventually produced the 
1984 Act. The antitrust immunity 
provision of S. 2585 no longer extended 
to voluntary filings. Id. at 27. 

Although the 1980 Senate Report did 
not address the removal of voluntary 
filing, it is logical to attribute that result 
to the opposition voiced, not only by 
DOJ, but also by interests that might 
have been expected to support 
voluntary filing in some form, i.e., the 
CSG Governments and CENSA. Those 
groups instead wished the legislation to 
establish that foreign-to-foreign 
agreements were subject to neither the 
antitrust laws nor the Shipping Act. CSG 
in particular opposed voluntary filing 
because it feared an erosion of the new 
jurisdictional barrier between the 
Shipping Act and foreign-to-foreign 
agreements. Adoption now by the 
Commission of this proposed rule— 
which, in effect, would allow a carrier to 
expand unilaterally the ordinary scope 
of the FMC’s jurisdiction—would 
contravene Congress’s apparent 
decision to accommodate the concerns 
of DOJ. CSG and CENSA.® 


^ The U.S, Department of State previously had 
expressed similar concerns. 1979 Hearings at 218. 

• In Notice of Inquiry Concerning Interpretation 
of Section 8(a) and Section 8(c) of the Shipping Act 

of 1984. - FMC. - .24 S.R.H 13J (1987). the 

Commission concluded that it was unable to resolve 
administratively whether it is lawful for an ocean 
common carrier to file voluntarily tariffs for 
commodities that ore exempted from mandatory 
filing under the 1964 Act Unlike voluntary 
agreement filing, there was a consistent FMC 
policy, dating to 1961, of permitting voluntary tariff 
filing, and carrier interests had pointed out areas in 

Continued 
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B. Section 7(a)(3) and Shipping Act 
Jjrisdiction 

In January. 1981, at the start of the 
97th Congress. Senator Inouye continued 
his reform effort by introducing S. 125, 
which was basically identical to the bill 
passed by the Senate in April, 1980. In 
August, 1981, Senators Gorton, Stennis, 
Kasten and Inouye introduced S. 1593 as 
a possible alternative to S. 125. Both 
bills continued to provide unqualified 
antitrust immunity for foreign-to-foreign 
agreements. 

In September, 1981, Sea-Land testified 
before the Senate and urged that the 
antitrust immunities provision be 
expanded so as to apply clearly to a 
variety of foreign-to-foreign 
transactions: 

[The bill] states that the antitrust laws 
shall not apply to any agreement or activity 
that applies solely to transportation services 
between foreign countries. We strongly 
support the provision, but urge that the 
record make dear its specific applicability to 
the following: 

1. Instances involving the relay or 
transshipment of foreign-to-foreign cargoes at 
U.S. ports. 

2. Instances involving the movement of 
foreign-to-foreign cargoes across the U.S. in a 
I.indbridge operation. 

3. Instances of moving cargoes between a 
contiguous nation and another foreign nation 
via the United States. 

4. Instances involving the movement of all 
cargoes between foreign countries, including 
U.S. Government impelled cargoes. 

Hearings on S. 1593 and S. 125 before 
the Subcommittee on Merchant Marine 
of the Senate Commerce on Commerce, 
Science and Transportation, 97th Cong., 
1st Sess. 185 (1981) (statement of Peter J. 
Finnerty). In response to a question from 
Senator Gorton, Sea-Land indicated 
that, like CSG and CENSA, it believed 
that foreign-to-foreign activities should 
be outside the reach of the Shipping Act 
as well as the antitrust laws: 

Question. When you urge that antitrust 
inununity be clearly extended to the various 
examples of foreign-to-foreign commerce that 
pass through the U.S.. do you suggest that 
these be or not be subject to filing of 
agreements and approval by the 
Commission? 

Answer. We do not believe these 
agreements should be filed with the 
Commission. Foreign-to-foreign commerce 
should neither be subject to the Shipping Act 
nor to the antitrust laws. 

Id. at 189. 

Sea-Land's fourth category of 
activities that it wanted clearly 
immunized from the antitrust laws, i.e., 
"the movement of all cargoes between 


y^hich business operations and shipper-carrier 
reiutionships would be disrupted by a change in 
this policy. Id. at 135. 


foreign countries, including U.S. 
Government impelled cargoes,’* appears 
to have been calculated to reverse 
Pacific Seafarers, Inc. v. Pacific Far 
East Line, Inc., 404 F.2d 804 (D.C, Cir. 
1968), cert, denied, 393 U.S. 1093 (1969). 

In Pacific Seafarers, Inc. v. Atlantic & 
Gulf American-FIag Berth Operators, 8 
F.M.C. 461 (1965), the Commission had 
found no 1916 Act jurisdiction over an 
alleged conspiracy among American-flag 
shipping lines to destroy the 
complainant's business of carry ing cargo 
financed by the U.S. Agency for 
International Development between 
Taiwan and South Vietnam. The 
Commission emphasized that the trade 
in question did not ''involve as one 
terminus any port in a State, district, 
territory or possession of the United 
States.** Id. at 465. Three years later, 
however, in separate antitrust litigation, 
the U.S. Court of Appeals for the District 
of Columbia Circuit found jurisdiction 
on the same facts under the Sherman 
Act, holding that, at least for antitrust 
purposes, "the sale of American-flag 
shipping services to foreigners is itself a 
form of United States foreign trade 
* * *.** 404 F.2d at 813.® 

In its opposition to the proposed rule 
in this proceeding. DO) emphasized the 
Commission's 1965 Pacific Seafarers 
holding and attributed to Congress an 
intent to confirm that decision in 
enacting the 1984 Act. DO] Comments at 
4-5,11. Although no explicit 
confirmation of that thesis appears in 
the legislative history, the 1968 antitrust 
decision of the Court of Appeals was 
brought to Congress* attention early and 
often, both by interests wishing 
explicitly to preserve the decision as a 
salutary example of the antitrust laws* 
application to foreign-to-foreign conduct 
outside the reach of the Shipping Act. 
e.g., DO) testimony in 1979 Hearings at 
89 (quoted above), and, as Sea-Land's 
more indirect 1981 testimony shows, by 
interests wishing to remove such 
activities from the antitrust laws while 
keeping them also outside the Shipping 
Act. 

On May 25,1982, the Senate 
Commerce Committee reported out S. 
1593. Section 5 of the bill described the 
agreements required to be filed and 
continued to except '*agreements related 
to transportation to be performed within 
or between foreign countries.** The 
antitrust immunity provision (section 8) 
was expanded slightly in its application 
to foreign-to-foreign agreements. 


* As the Commission pointed out in the 
Supplementary Information to the proposed rule, the 
Court of Appeals also expressed some uncertainty 

whether the Commission's 1916 Act decision had 
been correct. 404 F.2d at 810 n.16. 818-19. 


Although there was no direct reference 
to Pacific Seafarers or the other types of 
foreign-to-foreign services described by 
Sea-Land, the prrovision now broadly 
included “any agreement or activity that 
relates solely to ocean or through 
transportation services within or 
between foreign countries whether or 
not via the United States.*’ The Senate 
Committee’s analysis of section 8 stated: 

By operation of section 8, this proposed 
Shipping Act is made the sole governing law 
over the regulated ocean transportation 
activities of common carriers, conferences, 
marine terminal operators, and shippers' 
councils operating in the U.S. foreign 
commerce. The intent is to resolve the 
conflicts between the Shipping Act and the 
antitrust laws in the maritime sector in favor 
of Shipping Act jurisdiction. Only the 
standards, remedies and penalties of this 
legislation will apply. Carriers operating in 
the U.S. foreign commerce will no longer face 
a dual risk of being regulated under both the 
Shipping Act and the antitrust laws for their 
conference activities. 

• • • * ♦ 

In addition, transportation service within 
or between foreign countries, terminal 
services in foreign countries, as well as the 
activities of foreign shippers' councils are 
exempted from the antitrust laws. This is 
done in furtherance of the policy objective of 
the bill to harmonize U.S. shipping regulation 
more closely with that of our trading 
partners. 

S. Rep. No. 414. 971h Cong., 2d Sess. 34 
(1982) (emphases added.) 

The Commission interprets this 
discussion as evidence of an 
understanding on the part of the Senate 
Committee that: (1) The primary 
antitrust immunity available under the 
Shipping Act, i.e., that applicable to 
agreements required to be filed with the 
Commission under section 5, would 
govern carriers operating in the foreign 
commerce of the United States and thus 
subject to Commission regulation; (2) 
that a conceptually separate antitrust 
immunity also was desirable for certain 
foreign activities, including foreign-to- 
foreign carriage covered by section 5’s 
exception from mandatory filing: and (3) 
this latter immunity was not a quid 
exchanged by carriers and other 
maritime entities for a regulation quo\ on 
the contrary, it was an apparent 
continuation of Congress* efforts two 
years previous to address the concerns 
of DOJ, CSG and CENSA by removing 
the designated foreign activities from 
both the antitrust laws and the Shipping 
Act. 

It should be noted at this juncture that 
some of the commentators in the instant 
rulemaking view their activities under 
foreign-to-foreign agreements as not 
subject to Commission regulation. In 
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supporting the proposed exemption for 
contiguous trade foreign agreements. 
ANERA et al. stated: 

Regulation of these agreements should be 
minimal because * * • these agreements will 
not be subject to the tariff-filing and most 
other requirements of the Act. Thus, the 
exemption should not affect the 
Commission's regulation of foreign-to-foreign 
agreements. 

Comments of ANERA et al, at 8. DOJ 
argues in its opposition to the proposed 
rule that Congress meant to authorize 
the Commission to administer antitrust 
immunity only where the antitrust laws 
are replaced by regulatory oversight. 
DOJ Comments at 3-4.15. 

On June 16,1982, the House Merchant 
Marine Committee reported out its 
version of the new Shipping Act. The 
bill contained provisions excluding 
foreign-to-foreign agreements from 
mandatory filing and granting them 
antitrust immunity, which were identical 
in all important respects to the Senate 
provision reported out three weeks 
earlier. The House Committee addressed 
certain foreign-to-foreign operations that 
do touch the United States and are not 
confined to foreign countries: it was the 
Committee*s view that such operations 
nonetheless were not subject to 
regulation by the Commission: 

(The provision) would cover both 
landbridge and all-water services between 
foreign countries that transit or touch the 
United States. They ought not lose their 
antitrust exemption due to that contact. They 
are not subject to the 1916 Act today, and the 
risk of antitrust issues arising is currently 
present. U.S.-flag carriers ought not be 
inhibited from participating in such trades. 

H.R. Rep. No. 611 (Part I), 97th Cong., 
2d Sess. 37 (1982). 

The 97th Congress ended before the 
revised Shipping Act could be enacted. 
However, the reform process was 
renewed immediately at the beginning 
of the 98lh Congress, and the ensuing 
committee reports showed no change in 
the assumptions and understandings 
discussed above. On February 17,1983. 
the Senate Commerce Committee 
reported out S. 504, the “Shipping Act of 
1983.“ With respect to section 4 of the 
bill, entitled “Agreements Within Scope 
of Act,” the Senate Report said: 

This is a jurisdictional section * * *. It 
describes those types of agreements that are 
to be subject to Commission jurisdiction. 
These activities and agreements are 
exempted from the antitrust laws by section 
8 . 

S. Rep. No. 3. 98th Cong., 1st Sess. 21 
(1983). With respect to section 8. 
“Exemption from Antitrust Laws,” the 
Committee echoed its 1982 report: 


Section 8 extends antitrust immunity to 
agreements of ocean common carriers * * *, 
and to other activities regulated under 
provisions of the bill. 

• * • * * 

The intent of these provisions is to confer 
antitrust immunity on agreements and 
conduct properly submitted to the regulatory 
process of the act. 

Id at 29. There was no comment this 
time on section 8*8 separate immunity 
for foreign-to-foreign agreements, which 
continued to be excepted from 
mandatory filing. 

On March 1,1983, the Senate passed 
the new Shipping Act. On April 12. the 
House Merchant Marine Committee 
reported out H.R. 1878, and repeated ^ 
almost verbatim from the 1982 report its 
statement that landbridge and all-water 
services between foreign countries “that 
transit or touch the United States” were 
not subject to the Shipping Act but 
nevertheless might fall within the reach 
of the antitrust laws, unless an immunity 
was provided. H.R. Rep. No. 53 (Part I). 
98th Cong., 1st Sess. 33 (1983). 

At this point, the relevant agreement 
filing and antitrust immunity provisions 
of the Senate and House bills, including 
the provisions excepting foreign-to- 
foreign agreements from mandatory 
filing while granting them unqualified 
immunity, were essentially unchanged 
from 1982. However, on July 1.1983, the 
House Judiciary Committee reported out 
H.R. 1878 with some amendments 
reflecting its pro-antitrust point of view. 
The Committee in effect adopted the 
position first espoused by DOJ in 1979 
that the Pacific Seafarers antitrust 
decision by the Court of Appeals should 
be preserved. Thus, the qualifying 
phrase was added to what became 
section 7(a)(3) of the 1984 Act. 
withholding immunity from foreign-to- 
foreign agreements that had certain 
effects on United States commerce. The 
Committee’s intent was: 

* • * to ensure that although the antitrust 
laws generally will not apply to 
transportation services within or between 
foreign countries, they will apply if such 
activity has a “direct, substantial and 
reasonably foreseeable effect on the 
commerce of the United States.” This 
language * * * assures that the antitrust laws 
will still apply in a factual setting comparable 
to that in Pacific Seafarers, Inc, v. Pacific Far 
East Line * * *. The Committee notes that 
because agreements involving transportation 
between two foreign countries need not be 
filed under this Act (section 4(a)), the only 
remedy available to a plaintiff injured in the 
context of Pacific Seafarers would likely be 
under the antitrust laws. 

H.R. Rep. No. 53 (Part 2), 98th Cong, 1st 
Sess. 32-33 (1983). 

On October 6,1983. the House 
Merchant Marine and Judiciary 


Committee announced a compromise 
version of the legislation, which brought 
about the last relevant changes to the 
1984 Act before it became law. 
Abandoning its previous efforts in 
support of unqualified antitrust 
immunity for foreign-to-foreign shipping 
operations of all types, the Merchant 
Marine Committee acquiesced to the 
revival of Pacific Seafarers antitrust 
jurisdiction: 

Consistent with the concerns set forth in 
the report of the Judiciary Committee, 

[section 7(a) (3)] leaves the antitrust laws in 
place for factual settings comparable to that 
in Pacific Seafarers * * *. 

129 Cong. Rec. H8124, 8125 (daily ed. 

Oct. 6.1983). In addition, the joint 
statement appears to indicate an 
understanding between the two 
Committees that only agreements 
required to be filed with the 
Commission are eligible for the separate 
immunity provided by section 7 (a) (1): 

The compromise * * • excludes from 
antitrust immunity agreements among 
common carriers to establish, operate, or 
maintain a marine terminal in the United 
States. Because no antitrust immunity would 
be conferred on such agreements, the 
compromise amendment also eliminates the 
requirement * * * that they be filed. 

Id, While the Committees there were 
discussing a type of terminal agreement 
not involved in this proceeding, such 
agreements now are coupled with 
foreign-to-foreign agreements in section 
5(a)'8 exception to agreements that are 
required to be filed. 

In sum, the legislative history provides 
no support for the proposition that, by 
preserving antitrust jurisdiction over 
foreign-to-foreign agreements with 
“direct, substantial and reasonably 
foreseeable” effects on U.S. commerce. 
Congress meant to expand 
simidtaneously the reach of the Shipping 
Act to make available to parties to such 
agreements a way of immunizing 
themselves. On the contrary, both the 
House and the Senate were consistently 
aware that there were certain maritime 
activities that never had been regulated 
under the Shipping Act, but that 
nevertheless could be reached under the 
antitrust laws. The only question raised 
before Congress concerned the 
application of the antitrust laws to such 
activities, and there is no evidence of a 
suggestion from any quarter that the 
issue be resolved by trading antitrust 
jurisdiction for increased Shipping Act 
jurisdiction. 

It also should be noted that 
incorporation of an “effects” jurisdiction 
test into the 1984 Act would have 
represented a fundamental change in 
established law. In administering 
section 15 of the 1916 Act, the 
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Commission several limes rejected the 
argument that the applicability of the 
statute’s filing requirements to 
agreements in U.S. foreign commerce 
should, like the antitrust laws, vary 
according to the commercial or 
competitive impact of such agreements. 
Agreement No. 9955-1 — A/S Billabong, 
et qL 18 F.M.C. 426, 460-82 (1975); 
Investigation of Practices, Operations, 
Actions and Agreements—West Coast 
of Italy, Sicilian and Adriatic Ports/ 
North Atlantic Range Trade, 10 F.M.C. 

95,112 (1966) (“[T]he Shipping Act itself 
specifically has extraterritorial 
application; it does not require 
demonstrable impact on our 
commerce.’*); Unapproved Section 15 
A greements — Spanish/Portugese Trade, 

8 F.M.C. 596, 600-601 (1965) (“(Iln 
requiring the filing and approval of such 
agreements as a condition procedent to 
Iheir lawfulness, Congress itself has 
determined that the agreements by their 
very nature have an ‘effect* on our 
foreign commerce.**) The jurisdictional 
reach of section 15, therefore, depended 
only on whether a particular agreement 
by its terms fell within one of the 
statute’s categories. Volkswagenwerk v. 
FMC, 390 U.S. 261, 273-77 (1968). The 
precise nature and degree of an 
agreement’s commercial impact was, in 
broad terms, relevant instead to the 
separate issue of approvability. FMC v. 
Svenska Amerika Linien, 390 U.S. 238 
(1968); Unapproved Section 15 
Agreements — Spanish/Portugese Trade, 

8 F.M.C. at 601. 

Despite its abolishment of pre¬ 
implementation approval, the 1984 Act 
preserves this distinction. Section 4, 46 
U.S.C. app. 1703, continues to define the 
agreements subject to its jurisdiction by 
party and subject matter—in short, by 
an agreement’s terminology. An 
agreement’s actual commercial impact is 
now relevant, under section 6(g), to 
whether the Commission should seek an 
injunction against its implementation. If 
Congress had meant to create a 
deviation from this longstanding 
dichotomy, so as to allow FMC 
jurisdiction over foreign-lo-foreign 
agreements to be determined by 
commercial effect, it could be expected 
to have spoken explicitly and precisely. 
Since it did not, it would be improper for 
the Commission to impute such an 
intent. 

C. ''Common Carrier" and Subject 
Matter Jurisdiction 

As already indicated, any effort to 
offset the Pacific Seafarers amendment 
to section 7(a)(3) necessarily implicates 
the jurisdictional boundaries set out in 
ejection 4. According to section 4, the 
1984 Act applies to particular concerted 
activities when those activities are 


engaged in by two or more “ocean 
common carriers.** Section 3(6), 46 U.S.C. 
app. 1702(6), states in relevant part: 

“Common carrier” means a person holding 
itself out to the general public to provide 
transportation by water of passengers or 
cargo between the United States and a 
foreign country for compensation that— 

* « * * * 

Utilizes, for all or part of that 
transportation, a vessel operating on the high 
seas or the Great Lakes between a port in the 
United States and a port in a foreign 
country * * *. 

DOJ contends that carrier parties to 
foreign-to-foreign agreements are not 
“common carriers’* insofar as those 
operations are concerned, and that the 
Commission may not exercise 
jurisdiction over such agreements even 
though it may be able to establish in 
personam jurisdiction over the 
agreements’ parties. It argues that the 
proposed rule, if adopted, would 
contravene Austasia Intermodal Lines, 
Ltd. V. FMC, 580 F.2d 642 (D.C. Cir. 1978) 
("ACE"). Austasia Intermodal Lines, 

Ltd., d/b/a Austasia Container Express 
(“ACE”), offered through transportation 
from Detroit to Australia. The service 
consisted of truck transport from Detroit 
to Windsor. Ontario, rail transport 
across Canada to Vancouver, B.C., and 
ocean transport from Vancouver to 
Australia. After an investigation, the 
Commission ordered ACE to cease its 
service until it complied with the 1916 
Act’s tariff filing requirements. The 
Court of Appeals reversed, holding that 
ACE was not a common carrier within 
the 1916 Act.*° The court stated: 
According to the statute, a common carrier by 
water in foreign commerce is one that 
transports people or cargo by water between 
the United States and a foreign country: thus, 
by clear implication, a United States port is 
required somewhere along the route. 

46 U.S.C. 801 (1982). As DOJ points out, 
the 1984 Act added the requirement that 
the covered transportation must utilize 
“a vessel operating * * • between a port 
in the United States and a port in a 
foreign country.’* 

As stated earlier. * * • the definition 
clearly requires that a carrier make use of a 
United States port at some point on its own 
route or a through route in which it 
participates. Therefore, because ACE ship[s) 
by land rather than by water out of the 
United States and then transportls] cargo 
solely between foreign ports, we do not 
believe that [it falls] within the statutory 


Section 1 of the 1916 Act defined a "common 
carrier by water in foreign commerce” as a common 
carrier * * * engaged in the transportation by 
water of passengers or property between the United 
States or any of its Districts. Territories, or 
possessions and a foreign country, whether in the 
import or export trade * * *. 


definition on which the Commission’s power 
to require tariff filing is based. 

Id. at 646. 

In the fall of 1981, the Senate 
Commerce Committee had before it S. 

125 and S. 1593, the two “alternative’* 
reform bills. S. 125 sought to undo ACE 
by defining “common carrier by water in 
foreign commerce** to include any 
carrier engaged in export or import 
commerce “whether or not its service 
operates through or originates or 
terminates at ports of the United States 
or its territories or possessions.” 

(Section 102(5)). S. 1593 retained the 
traditional definition from the 1916 Act. 

Subsequently, it was agreed that the 
ACE issue should be taken up 
separately from the general revision of 
the Shipping Act. When the Commerce 
Committee reported out S. 1593 on May 
25.1982, it not only left ACE 
undisturbed, but drew the following 
additional distinctions: 

[The definition of “common carrier”) 
applies only to the extent the passengers or 
cargo transported are loaded or discharged at 
a U.S. port. Thus, a liner carrier that accepts 
U.S.-origin intermodal cargo (or, for that 
matter, Canadian-origin cargo) at Halifax and 
calls at Boston for further loading en route to 
Rotterdam would be a “common carrier" for 
purposes of the bill only with respect to the 
Boston-Rotterdam leg of its voyage. 

S. Rep. No. 414. 97th Cong., 2d Sess. 26 
(1982). 

On the same day, hearings were held 
in the Senate on S. 2414, which would 
have defined “common carrier by water 
in foreign commerce” to include: 

• • • a common carrier engaged in the 
ocean transportation of property originating 
in or destined to a United States point by 
way of a port in a nation contiguous to the 
United States * * *. 

Canadian Cargo Diversion, Hearing 
before the Subcommittee on Merchant 
Marine of the Senate Committee on 
Commerce, Science and Transportation 
on S. 2414, 97th Cong., 2d Sess. 3-4 
(1982). The Commission, which was 
essentially neutral on the legislation, 
described its jurisdictional impact as 
follows: 

|T)he legislation does not. nor could it. 
extend the scope of the Shipping Act to 
carriers providing transportation which takes 
place wholly outside the United States. For 
example, a carrier providing transportation 
from a port or point in Canada or Mexico to 
Europe or Asia cannot be subject to U.S. 
regulations, even if the cargo originated in the 
United States. A carrier, in order to be 
subject to regulation, must undertake to 
transport the cargo within the United States. 

Id. at 18 (statement of C. Jonathan 
Benner. General Counsel). 
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The died in committee, with 

no report issued. Consequently, on 
February 17,1983, when the revised 
Shipping Act was reported out again in 
the new Congress, with “common 
carrier’* defined as it is now by the 1984 
Act. the Senate Commerce Committee 
repeated its comments from 1982: 

This definition applies only to the extent 
the passengers or cargo transported are 
loaded or discharged at a U.S. port. Thus, a 
liner carrier that accepts U.S.-origin 
intermodal cargo (or, for that matter. 
Canadian-origin cargo] at Halifax and calls at 
Boston for further loading en route to 
Rotterdam would be a “common carrier” for 
purposes of the bill only with respect to the 
Boslon-Rotterdam leg of its voyage. 

S. Rep. No. 3, 98lh Cong., Ist Sess. 19 
(1983). 

The importance of ACE to this 
proceeding lies in the fact that, unlike 
the antitrust laws, the Shipping Act is 
industry-specific: it regulates only 
particular activities engaged in by 
particular entities. ACE established that 
the breadth of the Commission’s power 
to require tariff filing is ultimately 
coextensive with the statutory definition 
of “common carrier”: only persons 
meeting that definition must comply 
with the Shipping Act’s tariff provisions. 
580 F.2d at 646. Similarly, the definition 
of “common carrier” in section 3(6) and 
the employment of that term in section 4 
circumscribes the agreements over 
which the Commission may exercise 
subject matter jurisdiction. Compare 
Atchison, Topeka and Santa Fe Railway 
Co. V. United States, 597 F.2d 593 (7th 
Cir. 1979). The bill to undo ACE would 
have broadened the operative definition 
only to the extent necessary to reach 
carriers actually accepting or releasing 
cargo within the United States, and 
there seems to have been a general 
assumption in 1982 that the Shipping Act 
could not be amended to encompass 
“contiguous” operations confined to 
Canada or Mexico (or. a fortiori, 
operations between more distant foreign 
nations). In light of that legislative 
history and the definitional distinctions 
repeatedly drawn by the Senate 
between U.S.-foreign and foreign-to- 
foreign legs of the same voyage, we 
conclude that section 4*8 subject matter 
jurisdiction applies only when the 
activities listed therein are engaged in 
by two or more persons “holding 
[themselves] out to the general public to 
provide transportation by water of 
passengers or cargo,” 46 U.S.C. app. 
1702(6), and. further, only to the extent 
that the transportation covered by the 
particular agreement is “between the 
United States and a foreign country 
• ^ Id. 


Thus, persons who enter into 
agreements governing, in whole or in 
part, transportation between foreign 
ports are not “common carriers” to the 
extent of such concerted activities,^ ^ 
and the activities themselves are not 
“agreements” within the meaning of 
section 4.** Given the Commission’s 
earlier conclusions against the concepts 
of voluntary filing and Shipping Act 
jurisdiction implied from section 7(a)(3), 
we conclude finally that to the extent 
concerted activities in ocean trades 
between foreign nations have “direct, 
substantial and reasonably foreseeable” 
effects on U.S. commerce, they are 
within the jurisdiction of the antitrust 
laws pursuant to section 7(a)(3) and are 
not eligible for the antitrust immunity 
offered by sections 4, 5(a) and 7(a)(1).*® 
The issue whether such activities should 
be made eligible for Shipping Act 
immunity, for the policy reasons 
described in the Supplementary 
Information to the proposed rule, must 
be resolved by Congress in the first 
instance. The Commission intends to 
include this issue in the report it is 
preparing pursuant to section 18 of the 
Act, 46 U.S.C. app. 1717, for submission 
to Congress in 1989. 

Conclusion 

The Commission concludes that it is 
without jurisdiction to regulate 
agreements among ocean carriers 
regarding foreign-to-foreign 
transportation. Such agreements no 
longer will be accepted for filing under 
section 5 of the 1984 Act. 


* * The two Canadian comnientators on the 
Commissions proposed rule. CAST and CML. 
regard themselves as presently removed from the 
Shipping Act: 

“Neither CAST nor CML presently provide 
transportation by water between a port in the 
United States and a port in a foreign country. In the 
future, however, either or both of these carriers 
could operate feeder services between one or more 
U.S. Great Lakes ports and. for example. Montreal 
for through shipment to and from Europe or provide 
line haul vessel calls at U.S. ports in connection 
with other trades in the foreign commerce of the 
United States. Thus either CAST or CML. or both, 
could become an ‘ocean common carrier' under the 
Act." Comments of CAST and CML at 4. 

“ Under this analysis, section 5(a)’8 exception for 
foreign-to-foreign agreements is. in theory, not 
strictly necessary. 

**1116 precedents that lend support to FMC 
furisdiction over some types of foreign*to-foreign 
transportation, e.g.. Trana-Pacific Freight 
Conference of Japan v. FMC. 314 F.2d 928 (1903). 
precede both ACE and the repeated expressions of 
Congressional will in the legislative history of the 
1984 Act that the new statute should be limited 
precisely to transportation between the United 
States and a foreign country. The Commission now 
is bound to treat an agreement that encompasses 
both U.S.*foreign and foreign-lo-forcign carriage as 
separate agreements, with only the former subject 
to the Shipping Act. Compare Trans-Pacific Freight 
Conference of Japan v. FMC 314 F.2d at 933-34 n.6; 
Oranje line v. Anchor Line Ltd., 5 F.M.B. 714,727-29 
(1950). 


Therefore, il is ordered, that the 
proposed rule is withdrawn and this 
proceeding is discontinued. 

By the Commission. 

Joseph C. Polking, 

Secretary. 

|FR Doc. 88-28754 Filed 12-13-88; 8:45 am] 

BILUNQ CODE 673(M)1-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1058 

lEx Parte No. MC-19 (Sub-No. 39)1 

Motor Carriers; Refund of Tariff 
Charges on Shipments With Less Than 
Total Loss or Destruction 

agency: Interstate Commerce 
Commission. 

action: Notice of proposed rule making. 

summary: The Commission proposes to 
revise its regulation at 49 CFTR Part 1056 
governing the practices of motor carriers 
of household goods to require the 
refunding of a pro rata portion of the 
freight charges to shippers on shipments 
with less than total loss or destruction in 
transit at the time corresponding loss 
and damage claims are processed. This 
proceeding was initiated in response to 
the results of a staff study by the Office 
of Compliance and Consumer 
Assistance that indicated movers were 
experiencing great difficulty in 
complying with the present rule at 49 
CFR 1056.15(b) requiring them to deduct 
proportional freight charges at the time 
the household goods are delivered to the 
consumer. The staff study also indicated 
that, in regard to the movers included in 
the study, few refunds of such charges 
were made, either at delivery or later. 
Our proposal will eliminate the 
difficulties the moving industry has 
experienced in complying with the 
present rule while, at the same time, 
assuring that shippers will be refunded 
tariff charges for articles lost or 
destroyed in transit. 
date: Comments are due on January 13. 
1989. 

ADDRESS: Send an original and 10 copies 
of comments referring Ex Parte No. MC- 
19 (Sub No. 39) to: Case Control Branch. 
Office of the Secretary. Interstate 
Commerce Commission, Washington. 

DC 20423. 

FOR FURTHER INFORMATION CONTACT: 

Heber P. Hardy (202) 275-7148. or John 
W. Fristoe, (202) 275-7844. TDD for 
hearing impaired: (202) 275-1721. 
SUPPLEMENTARY INFORMATION: The 
Commission’s decision contains 












Federal Register / VoL 53, No. 240 / Wednesday, December 14, 1988 / Proposed Rules 50271 


additional information. To obtain a copy 
of the decision, write to the Office of the 
Secretary, Room 2215, Interstate 
Commerce Commission. 12th Street and 
Constitution Avenue NW., Washington, 
DC 20423. or call (202) 275-7428 
(assistance for the hearing impaired is 
available through TDD Services at (202) 
275-1721) or by pickup from Dynamic 
Concepts, Inc., in Room 2229 at 
Commission headquarters. 

Energy and Environment 

We preliminarily conclude that the 
proposed rules will not significantly 
affect the quality of the human 
environment or the conservation of 
energy resources. 

Regulatory Flexibility 

We certify that this action will not 
have a significant impact on a 
substantial number of small entities. 

List of Subjects in 49 CFR Part 1056 
Moving of household goods. 

Decided: December 2.1988. 

By the Commission, Chairman Gradison, 
Vice Chairman Andre. Commissioners 
Simmons, Lamboley. and Phillips. 

Noreta R. McGee, 

Secretary, 

Title 49, Chapter X, Part 1056 of the 


Code of Federal Regulations is proposed 
to be amended as follows: 

PART 1056—TRANSPORTATION OF 
HOUSEHOLD GOODS IN INTERSTATE 
OR FOREIGN COMMERCE 

1. The authority citation for Part 1056 
would continue to read as follows: 

Authority: 49 U.S.C. 10321,11109.11110, 
and 5 U.S.C. 553. 

2. Section 1056.15(b) is proposed to be 
revised to read as follows: 

§ 1056.15 Collection of freight charges on 
household goods shipments Invotving loss 
or destruction In transit. 

* * * * • 

(b) In the event that any portion, but 
less than all, of a shipment of household 
goods is lost or destroyed in transit, a 
motor common carrier of household 
goods in interstate or foreign commerce 
shall, at the time it disposes of claims 
for loss, damage, or injury to the articles 
in the shipment as provided in Part 1005 
of this subchapter, refund that portion of 
its published freight charges (including 
any charges for accessorial or terminal 
services) corresponding to that portion 
of the shipment which is lost or 
destroyed in transit. To calculate the 
charges applicable to the shipment as 
delivered, the carrier shall multiply the 


percentage corresponding to the portion 
of the shipment delivered by the total 
charges (including accessorial and 
terminal charges) applicable to the 
shipment tendered by the shipper. If the 
charges computed in the manner set 
forth above exceed the charges 
otherwise applicable to the shipment as 
delivered, the lesser of those charges 
shall apply. The provisions of this 
subsection shall apply only to the 
transportation of household goods as 
defined in § 1056.1(b)(1) of these rules. 
Notwithstanding any other provisions of 
this subsection, a carrier shall collect, 
and the shipper shall be required to pay. 
that proportion of any accessorial or 
terminal services rendered which 
corresponds to the proportion of the 
shipment not lost or destroyed in transit 
and any specific valuation charge that 
may be due. 

The provisions of this subsection shall 
not be applicable to the extent that any 
such loss or destruction is due to the act 
or omission of the shipper. Carriers shall 
determine, at their own expense, the 
proportion of the shipment not lost or 
destroyed in transit. 

• * * * * 

[FR Doc. 88-28724 Filed 12-13-88; 8:45 amj 
BltUNO CODE 703$-41-M 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

Temporary Emergency Food 
Assistance Program; Announcement 
of Additional Commodities Available 
and Encouragement of Food 
Processing and Distribution by Eligible 
Recipient Agencies 

agency: Food and Nutrition Service, 
USDA. 

action: Notice. 

SUMMARY: This notice announces the 
availability of additional commodities 
for donation under the Temporary 
Emergency Food Assistance Program 
and to soup kitchens and food banks as 
required by the Hunger Prevention Act 
of 1988. The Department is also 
soliciting applications from 
organizations capable of processing 
surplus agricultural commodities into 
end products suitable for distribution 
through the Temporary Emergency Food 
Assistance Program. The organizations 
must agree to process and package the 
commodities in household size 
containers and distribute the products at 
no cost to State agencies responsible for 
the administration of the Temporary 
Emergency Food Assistance Program. 
EFFECTIVE DATE: December 14,1988. 

FOR FURTHER INFORMATION CONTACT: 
Susan Proden, Chief. Program 
Administration Branch, Food 
Distribution Division, on telephone (703) 
755-3660 or write to the address at the 
end of this notice. 

SUPPLEMENTARY INFORMATION: This 
action has been reviewed under 
Executive Order 12291 and has been 
classified '*nonmajor** because it meets 
none of the criteria in the Executive 
Order for classification as a major rule. 
The action will not have an annual 
effect on the economy of $100 million or 
more; it will not cause a major increase 
in costs or prices for consumers. 


individual industries. Federal. Stale or 
local government agencies, or 
geographic regions; and it will not have 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of U.S.-based enterprises to 
compete with foreign-based enterprises 
in domestic or export markets. 

This action is not a rule as defined in 
the Regulatory Flexibility Act (5 U.S.C. 
601-512) and thus is exempt from the 
provisions of that Act. The purpose of 
the action is to announce the 
availability of additional commodities 
for the Temporary Emergency Food 
Assistance Program and to solicit 
applications from agencies capable of 
processing surplus agricultural 
commodities into end products suitable 
for distribution through the Temporary 
Emergency Food Assistance Program. 

Background and Need for Action 

A vailability of Commodities 

Donations of commodities to needy 
households were initiated by President 
Reagan in 1981 as part of efTorts to 
reduce huge stockpiles of government- 
owned commodities. These donations 
responded to concern over the costs to 
taxpayers of storing vast quantities of 
food, while at a time of high 
unemployment there were persons in 
need of food assistance. The Temporary 
Emergency Food Assistance Program 
was codified in the Temporary 
Emergency Food Assistance Act 
(TEFAA) of 1983 (7 U.S.C. 612c note). 
Foods made available for distribution 
under TEFAA were limited to amounts 
determined by the Secretary to be in 
excess of the quantities needed to carry 
out other programs, including 
Commodity Credit Corporation (CCC) 
sales obligations and domestic and 
foreign food assistance programs. 

Since 1983, the supply of available 
commodities has been drastically 
reduced. These reductions are the result 
of changes in the agricultural price- 
support programs which have brought 
supply and demand into better balance, 
and accelerated donations and sales. On 
October 6,1988, the Food and Nutrition 
Service (FNS) published a notice (53 FR 
39324) announcing the types and 
amounts of commodities acquired by the 
CCC under its price support activities to 
be made available for distribution 
through the Temporary Emergency Food 
Assistance Program during Fiscal Year 


1909. The commodities announced were 
flour, commeal and butter. The 
Department also announced that rice, 
cheese, nonfat dry milk and honey could 
not be distributed because there were 
no surpluses of these commodities. 

Since the publication of that notice, 
supplies of honey have increased, and 
USDA anticipates that distribution of 
honey will resume this spring. 

Sections 213 and 214 of the TEFAA. as 
added by section 104 of the Hunger 
Prevention Act of 1988 (Pub. L. 100-435. 
enacted on September 19,1988), require 
the Secretary to spend $120 million in 
Fiscal Year 1989 to purchase, process, 
and distribute commodities for 
household consumption in addition to 
those otherwise provided under the 
temporary emergency program. Further, 
section 110 of the Hunger Prevention Act 
requires the Secretary to spend an 
additional $40 million in Fiscal Year 
1989 to purchase, process and distribute 
commodities for soup kitchens and food 
banks. The October 6 notice noted that 
types and quantities of commodities to 
be purchased under both programs were 
not known at that time. Since that time, 
the Secretary has determined that the 
following additional commodities will 
be purchased for distribution to 
households through the Temporary 
Emergency Food Assistance Program 
during Fiscal Year 1989: Peanut butter, 
canned beans, canned pork, raisins and 
dried egg mix. The Secretary has also 
determined that the following 
commodities will be purchased in 
institutional size packages for 
distribution to soup kitchens and food 
banks: Canned pork, canned luncheon 
meat, dry beans, green split peas, lentils, 
dehydrated potatoes, canned pears, 
canned grapefruit juice, canned orange 
juice and canned sweet potatoes. The 
amounts to be purchased will depend on 
the price USDA must pay. The 
Department intends to have these 
commodities available for distribution 
to States beginning in January. 

Processing Agreements 

Section 220 of the Hunger Prevention 
Act requires the Secretary to solicit 
applications from organizations 
interested in processing surplus 
commodities into end products suitable 
for distribution to households through 
the Temporary Emergency Food 
Assistance Program and distribute such 
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products free of charge to State agencies 
administering the program. To receive 
commodities for processing, the 
organization must be an ''eligible 
recipient agency" as defined in section 
201A of the TEFAA. An eligible 
recipient agency is a public or nonprofit 
organization which administers certain 
feeding programs enumerated in the 
body of section 201A. The Secretary, 
however, can only solicit applications to 
the extent that CCC inventory levels 
permit. Section 220 also requires the 
Secretary to approve or disapprove any 
applications not later than 60 days of 
receipt and, if disapproved, to inform 
the applicants of the reasons for 
disapproval. 

The commodities available for further 
processing at this time are wheat, com 
and butter. In order for organizations to 
receive commodities for processing they 
must enter into agreements with the 
Department. The primary provisions 
which the Department intends to 
incorporate in any agreement under this 
section are as follows: 

1. The organization must enter into 
processing contracts with food 
processors to convert and package 
donated commodities into end products, 
such as flour, suitable for distribution to 
households through the Temporary 
Emergency Food Assistance Program. 

2. Title to the donated food and their 
end products will pass to the approved 
organization upon delivery to the 
organization. 

3. The Department will not pay any 
transportation, storage, handling, or 
other warehouse charges or any 
processing fees which may accrue after 
title to the commodities is transferred to 
the organization. 

4. The organization's agreement with 
food processors must include, at a 
minimum, the following provisions: 

(a) Processors will meet certain 
minimum yield factors; 

(b) The end product will be packaged 
and labeled according to guidelines 
established by the Department; 

(c) The processor will maintain 
accurate and complete records 
pertaining to the receipt, disposal and 
inventory of the donated food and their 
end products; 

(d) The processor will maintain an 
effective quality control system for the 
duration of the contract; and 

(e) The processors will permit the 
Secretary of Agriculture, the 
Comptroller General of the United 
States or any other duly authorized 
representative to inspect and inventory 
the donated food and end products, 
inspect and audit all records, including 
financial records, pertaining to the 


processing and distribution of the 
donated food. 

5. Once the commodities are 
processed, the organization will donate 
the end products, free of charge, only to 
State agencies that have entered into an 
agreement with USDA for the 
distribution of the products to needy 
households under the Temporary 
Emergency Food Assistance Program. 

6. The organization will be strictly 
liable to the Department for any 
improper distribution, damage or loss of 
the donated food and its end products 
prior to its acceptance by the State 
agency. 

7. The organization will maintain 
complete and accurate records 
pertaining to the donated food and end 
products and will be required to retain 
all records for a period of three years. 

8. The organization will permit the 
Secretary of Agriculture, the 
Comptroller General of the United 
States or any other duly recognized 
representative to inspect and inventory 
the donated food and end products, 
inspect and audit all records, including 
financial records, pertaining to the 
processing and distribution of the 
donated food. 

Organizations interested in 
participating in this program should 
direct their applications to Ms. Susan 
Proden, Chief, Program Administration 
Branch, Food Distribution Division. 
Food and Nutrition Service, USDA. 
Alexandria, Virginia 22302 or telephone 
(703) 756-3660. Applications must 
include assurances that the applicant 
will process commodities received into 
end products suitable for distribution 
under the Temporary Emergency Food 
Assistance Program, will package such 
products for individual household use, 
and will distribute such products to 
State agencies responsible for 
administering the program at no cost to 
the State. 

Anna Kondratas, 

Administrator. 

December 8,1988. 

[FR Doc. 88-28750 Filed 12-13-88; 8:45 am) 
BILLING CODE 3410-30>M 


Food Safety and Inspection Service 
(Docket No. 86-020N] 

Policy Change; Oversight of Custom 
Exempt Establishments 

AGENCY: Food Safety and Inspection 
Service, USDA. 

action: Notice of policy change. 

summary: The Food Safety and 
Inspection Service (FSIS) is changing its 


policy regarding the oversight of red 
meat custom exempt establishments in 
designated States, i.e., establishments 
that only conduct red meat custom 
exempt activities and are not subject to 
the routine inspection requirements of 
the Federal Meat Inspection Act (FMIA). 
by discontinuing the current quarterly 
reviews of such establishments. Instead. 
FSIS will vary the frequency of reviews 
of such establishments and FSIS will 
intensify its review efforts on those 
custom exempt red meat establishments 
with a history of noncompliance with 
the custom exempt requirements of the 
FMIA, as well as the adulteration and 
misbranding provisions of the Act. FSIS 
is not, however, changing its review 
process of custom exempt operations 
which are conducted at federally 
inspected establishments. 

EFFECTIVE DATE: January 13.1989. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert W. Gonter, Assistant Deputy 
Administrator. Compliance Program 
((202) 447-7745) or Dr. Gerald R. Snyder. 
Director. Federal-State Relations ((202) 
447-6313) Food Safety and Inspection 
Service, U.S. Department of Agriculture. 
Washington, DC 20250. 

SUPPLEMENTARY INFORMATION: 
Background 

Section 23 of the FMIA (21 U.S.C. 623) 
provides that certain specified 
slaughtering and preparation operations, 
referred to herein as custom exempt 
activities that are conducted at 
establishments that conduct such 
operations for commerce, are not subject 
to the routine inspection requirements of 
Title I of the FMIA, provided the 
specified slaughtering and preparation 
operations meet the requirements set 
forth in section 23 of the FMIA and the 
regulations promulgated thereunder. 
These custom exempt activities may 
comprise the total business of an 
establishment, in which case the 
establishment is not subject to the 
routine inspection requirements of the 
FMIA, or these custom exempt activities 
may comprise only a portion of the total 
business of an establishment that also 
conducts operations which are subject 
to the routine inspection requirements of 
the FMIA. However, although these 
custom exempt activities are not subject 
to the routine inspection requirements of 
the FMIA, they are subject to the 
adulteration and misbranding provisions 
of the FMIA. 

In particular, section 23(a) of the 
FMIA provides that the following 
custom operations conducted at an 
establishment for commerce are not 
subject to the routine inspection 
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requirements of the FMIA, if the 
establishment complies with the 
regulations promulgated under section 
23(a) of the FMIA which provide, among 
other things, that custom-exempt 
activities must be conducted under 
sanitary conditions, that custom 
prepared product must be marked “Not 
For Sale**, and that custom prepared 
product must be separated at all times 
from products prepared for sale: 

1. The slaughtering by any person of 
animals of his own raising, and the 
preparation by him and transportation 
in commerce of the carcasses, parts 
thereof, meat and meat food products of 
such animals exclusively for use by him 
and members of his household and his 
nonpaying guest and employees: 

2. The custom slaughter by any 
person, firm, or corporation of cattle, 
sheep, swine or goats delivered by the 
owner thereof for such slaughter, and 
the preparation by such slaughter and 
transportation in commerce of the 
carcasses, parts thereof, meat and meat 
food products of such animals, 
exclusively for use, in the household of 
such owner, by him and members of his 
household and his nonpaying guests and 
employees; and 

3. The custom preparation by any 
person, firm, or corporation of 
carcasses, parts thereof, meat or meat 
food products, derived from the 
slaughter by any person of cattle, sheep, 
swine, or goats of his own raising, or 
from game animals, delivered by the 
owner thereof for such custom 
preparation, and transportation in 
commerce of such custom prepared 
articles, exclusively for use in the 
household of such owner, by him and 
members of his household and his 
nonpaying guest and employees. 

The custom exempt provisions of 
section 23(a) of the FMIA (21 U.S.C. 
623(a)) also apply to custom exempt 
activities conducted at establishments 
that conduct their operations solely 
within a designated State. A designated 
State is a State designated for Federal 
inspection either because it does not 
have or is not effectively enforcing an 
Inspection program which imposes 
requirements at least equal to those of 
the FMIA. In nondesignated States, i.e., 
States that operate their own inspection 
program, custom exempt activities 
conducted at establishments that 
operate solely within that State are 
governed by the laws of the 
nondesignated State. However, such 
States must provide for State inspection 
programs that are at least equal to the 
Federal inspection program. 

FSIS conducted an indepth study of its 
custom exempt activities in red meat 
custom exempt establishments and 


federally inspected establishments that 
conduct red meat custom exempt 
activities and, in February 1986, issued a 
report titled “Oversight of Custom 
Exempt Activities.** ^ The study was 
conduetd to assess the effectiveness and 
uniformity of present procedures utilized 
in regard to red meat custom exempt 
activities and to develop options and 
recommendations for improving the 
oversight of red meat custom exempt 
activities. As a result of this study, the 
Agency has concluded that the current 
practice of conducting quarterly reviews 
of red meat custom exempt 
establishments, referred to in the study 
as custom exempt plants, is an 
inefficient use of Agency resources. 

With rapidly escalating inspection costs 
and severe budget constraints, FSIS is 
compelled to make the most efficient use 
possible of its limited resources, while 
at the same time continuing to protect 
the health and welfare of consumers. 

The Agency believes that red meat 
custom exempt establishments should 
be reviewed on a risk basis. That is. 
Agency resources should be allocated in 
such a manner that they are utilized to 
focus more frequently upon those red 
meat custom exempt establishments 
that present the greatest possible 
amount of potential risk to consumers in 
regard to violating the adulteration, 
misbranding, or custom exempt 
provisions of the FMIA. Therefore. FSIS 
is changing its policy with respect to the 
review of red meat custom exempt 
establishments. The current practice of 
conducting quarterly reviews of all such 
custom exempt establishments will be 
discontinued. The Agency is not. 
however, changing its manner of review 
of custom exempt operations conducted 
in federally inspected establishments. 
FSIS will continue to conduct periodic 
reviews of red meat custom exempt 
operations being conducted at federally 
inspected establishments, that operate 
in commerce or within designated 
States. These reviews of custom exempt 
operation being conducted at federally 
inspected establishments are part of the 
usual review process of these official 
establishments. 

FSIS will institute an oversight 
program that will provide for reviews to 
be scheduled on the basis of a risk 
assessment of each red meat custom 
exempt establishment. The frequency of 
the reviews will be based on the 
establishments history of compliance 
with the custom exemption, adulteration 


* A copy of the study is on display with the FSIS 
Hearing Clerk. Policy Office. Room 3171. South 

Agriculture Building. U.S. Department of 
Agriculture. Washington. DC 20250. Upon request, a 
copy of the study will be provided free of charge. 


and misbranding provisions of the 
FMIA. prior reviews, and other 
information which may be available to 
FSIS on the establishments activities. 
Based on this information, red meat 
custom exempt establishments will be 
assigned one of four risk categories. The 
number of reviews of each plant will 
range from a minimum of once a year to 
the maximum necessary, depending on 
the risk category of the establishment. 

By using a risk-based assessment of red 
meat custom exempt establishments, the 
Agency will be able to conduct more 
frequent reviews of those 
establishments with a history of 
noncompliance with the requirements 
for custom exempt establishments under 
the FMIA, as well as the adulteration 
and misbranding provisions of the Act. 

Under section 301 of the FMIA, the 
Secretary of Agriculture is authorized, 
whenever he determines that it would 
effectuate the purposes of the FMIA, to 
cooperate with the appropriate State 
agencies in developing and 
administering State meat inspection 
programs that have requirements that 
are at least equal to those of the Federal 
meat inspection program. Under such 
cooperative agreements, the Federal 
Government is authorized to contribute 
up to 50 percent of the estimated total 
cost of the State program. States that are 
approved to participate in such a 
cooperative program maintain a State 
meat inspection program and as part of 
this program conduct reviews of Stale 
plants that are exempt from inspection 
under the State laws and regulations. 
Such reviews are conducted in a manner 
that is at least "equal to*’ reviews 
conducted under the Federal inspection 
program. 

States with their own meat inspection 
program will continue their review of 
red meat custom exempt establishments 
and red meat custom exempt operations 
under the existing cooperative 
agreements with the Department. 
However, as such States are required to 
operate a meat inspection program that 
has requirements that are at least equal 
to those in the Federal meat inspection 
program a revised plan for reviews of 
custom exempt establishments, 
incorporating a risk-based approach 
rather than a uniform frequency of 
inspection, should be provided in their 
State Performance Plan and be 
approved by the Agency. 

California and Minnesota, which do 
not operate State inspection programs, 
and are therefore designated States, 
presently are conducting compliance 
reviews of custom exempt 
establishments in those States under a 
cooperative agreement with FSIS in 
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accordance with the provisions of 7 
U.S.C. 450. Under such a cooperative 
agreement, FSIS reimburses the States 
for the expenses of those reviews. These 
agreements will be revised to 
incorporate a risk-based approach to the 
reviews of red meat custom exempt 
establishments. FSIS desires to expand 
this concept into other States that can 
meet the requirements of 7 U.S.C. 450 for 
such agreements. FSIS encourages the 
Governors of any States who desire to 
enter into a cooperative agreement for 
conducting compliance reviews of red 
meat custom exempt establishments 
that distribute product solely within 
their borders to contact the appropriate 
FSIS regional office reviewing custom 
exempt establishments in their States. 

Implementation of this alternate 
approach to determining the frequency 
of reviews of custom exempt 
establishments will not in any way 
relieve red meat custom exempt 
establishments of the responsibility to 
comply with currently applicable 
provisions of the FMIA and related 
regulations. The Agency intends to use 
all its available enforcement tools, 
where appropriate, to assure that 
custom exempt establishments and 
custom exempt operations conducted in 
federally inspected establishments 
comply with all of the applicable 
provisions of the FMIA. Such 
enforcement actions can include, under 
appropriate circumstances: The 
detention of animals and meat products; 
the retention of animals and meat 
products and their condemnations, the 
seizing and condemnation of animals 
and meat products pursuant to judicial 
procedure; the use of injunctions to, for 
example, prevent establishments from 
operating; the taking of criminal action 
against establishments, their operators 
and other persons responsibly 
connected to the establishment; and the 
loss of exempt status. 

FSIS would also like to make it clear 
at this time that when custom exempt 
establishments that operate in 
commerce or within a designated State 
violate the provisions of section 23(a) of 
the FMIA. they lose their exempt status 
and can no longer produce product 
without inspection. Further, if a custom 
exempt operator knows that an animal 
or meat product is diseased or 
adulterated, he must, by law, refuse to 
prepare it. 

Done at Washington, DC. on December 9, 
1988. 

Lester M. Crawford, 

Administrator, Food Safety and Inspection 
Service, 

|FR Doc, 88-28716 Filed 12-18-88; 8:45 am) 
8IUiNG COOC 3410-DM-M 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Export Trade Certificate of Review 

agency: Department of Commerce. 
action: Notice of application for an 
amendment to an Export Trade 
Certificate or Review. 

summary: The Office of Export Trading 
Company Affairs. International Trade 
Administration, Department of 
Commerce, has received an application 
for an amendment to an Export Trade 
Certificate of Review. This noitice 
summarizes the amendment and 
requests comments relevant to whether 
the Certificate should be amended. 

FOR FURTHER INFORMATION CONTACT: 
Thomas H. Stillman, Director, Office of 
Export Trading Company Affairs. 
International Trade Administration. 
202/377-5131. This is not a toll-free 
number. 

SUPPLEMENTARY INFORMATION: Title 111 
of the Export Trading Company Act of 
1982 (Pub. L 97-290) authorizes the 
Secretary of Commerce to issue Export 
Trade Certificates of Review. A 
Certificate of Review protects the holder 
and the members identified in the 
Certificate from state and federal 
government antitrust actions and from 
private, treble damage antitrust actions 
for the export conduct specified in the 
Certificate and carried out in 
compliance with its terms and 
conditions. Section 302(b)(1) of the Act 
and 15 CFR 325.6(a) require the 
Secretary to publish a notice in the 
Federal Register identifying the 
applicant and summarizing its proposed 
export conduct. 

Request for Public Comments 

Interested parties may submit written 
comments relevant to the determination 
whether a Certificate should be issued. 
An original and five (5) copies should be 
submitted no later than 20 days after the 
date of this notice to: Office of Export 
Trading Company Affairs, International 
Trade Administration. Department of 
Commerce, Room 1223, Washington. DC 
20230. Information submitted by any 
person is exempt from disclosure under 
the Freedom of Information Act (5 U.S.C. 
552). Comments should refer to this 
application as “Export Trade Certificate 
of Review, application number 86- 
A0003.“ 

OETCA has received the following 
application for an amendment to Export 
Trade Certificate of Review #86-00003, 
which was issued on July 11,1986 (51 FR 
26031, July 18,1986). A name change by 
the Certificate holder from 


“International Shippers Association” to 
“First International Shippers 
Association*' was announced January 
21.1988 (53 FR 1656). 

Applicant First International Shippers 
Association (“FISA**), 821 Second 
Avenue, Suite 1400, Seattle, Washington 
98104, contact: Peter A. Friedmann, legal 
counsel. Telphone: 202/467-5900. 
Application #; 86-A0003. 

Date Deemed Submitted: December 6, 
1988. 

Summary of the Application 

FISA seeks to amend its certificate to: 
1. Add each of the following 
companies as a new “Member** of the 
certificate: AJC International. Inc., 
Atlanta, GA; Bayshore Seafoods. Inc., 
Bellingham, WA; Carriage House Foods, 
Lyden, WA; Clouston Foods Pacific, 

Ltd., Seattle, WA; Copper River 
Fishermen's Cooperative. Seattle. WA: 
Diamond Fruit Growers, Inc., Hood 
River, OR; Duckwall-Pooley Fruit Co., 
Odell, OR; Golden Alaska Seafoods, 
Seattle, WA; Home Harbor Seafoods. 
Inc., Seattle. WA; George F. Joseph. 
Yakima, WA: Keet Seafoods, Inc., 
Seattle. WA; Northwest Fresh, Inc., 
Wenatchee. WA; Odyssey Enterprises, 
Inc., Seattle. WA; Ore-Ida Foods. Inc., 
Boise, Idaho; Pacific Alaska Seafood, 
Inc., Seattle, WA; Peter Pan Seafoods. 
Inc., Seattle. WA; Prevor Marketing 
International, Hunts Point, Bronx, NY: 
San Juan Seafoods, Inc., Bellingham, 
WA; SPI-SEA FOODS. Seattle, WA; 
Stemilt Growers, Inc., Wenatchee, WA. 
Washington Fish & Oyster Co. of CA., 
San Francisco. CA; Wenoka Sales. 
Wenatchee. WA; and Windjammer 
Seafoods. Inc., Seattle, Washington. 

Date: December 8.1988. 

Thomas H. Stillman, 

Director, Office of Export Trading Company 
Affairs. 

[FR Doc. 88-28756 Filed 12-13-88; 8:45 am) 
BILLING CODE 3510>OR-M 


National Institute of Standards and 
Technology 

[Docket No. 81144-8244] 

National Voluntary Laboratory 
Accreditation Program; Publication of 
Directory Supplement 

agency: National Institute of Standards 
and Technology. Commerce. 
action: Publication of NVLAP Directory 
Supplement. 

summary: The National Institute of 
Standards and Technology (NIST) 
announces laboratory accreditation 
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clion taken during the third quarter of 
'•988. 

FOR FURTHER INFORMATION CONTACT: 

lohn Donaldson, Manager, Laboratory 
Accreditation, ADMIN A527, National 
Institute of Standards and Technology. 
Gaithersburg, MD 20899, (301) 975-4016. 


SUPPLEMENTARY INFORMATION: This 
supplement to the 1987-88 NVLAP 
Directory of Accredited Laboratories 
(NBSIR 88-3718) is published pursuant 
to section 7.6(b) of the National 
Voluntary Laboratory Accreditation 


Program (NVLAP) Procedures (15 CFR 
7.68(b)). 

The following table summarizes 
NVLAP accreditation actions for the 
period July 1,1988, through September 
30,1988. 



TIM 

CTS 

CAR 

STO 

ACO 

CPL 

DOS 

ECT 

Total 

Initial....^. 

1 


1 

1 


1 

3 


7 

Tomwnate.. ..«.... 

2 

1 

1 




2 

1 

7 

Suspend..... 










Balance...... 

33 

21*’ 

22 

5 

9 

9 

59 

17 

175 


Laboratories awarded initial 

accreditations are: 

CPL: Calcoast Analytical Labs., 

Berkeley, CA. Pat Fairley, 415-540- 
7837. 

STO: Energy and Environmental 
Measurement Corp.. Kent, WA, 

Glover Eddy Wadington, 602-479- 
2167. 

CAR; Professional Testing Laboratory, 
Inc., Dalton. GA, D. Gregory Philips, 
404-226-3283. 

TIM: McGhan NuSil Corporation, 
Carpinteria. CA, Thomas P. Banigan, 
805-684-8780. 

DOS: Radiation Laboratory, Taiwan 
Power Company, Taiwan. Republic of 
China. Paul Y. Hwang. 02-638-1397. 

DOS: Combustion Engineering, Inc., 
Windsor, CT, Stephen M. Sorensen, 
203-285-5285. 

DOS: Health Physics Northwest. Tigard, 
OR. Ross Mercer. 503-620-6617. 

Laboratories whose accreditations were 
terminated are: 

ECT: Continental Testing Laboratories, 
Fern Park. FL 

CTS: Philippine Geoanalytics, Quezon 
City. Philippines. 

DOS: Gulf Nuclear, Inc., Webster. TX. 

DOS: Arizona State University, 
Radiation Measurements Facility, 
Tempe, AZ. 

TIM; The Celotex Corporation. Tracy 
Plant, Tracy, CA. 

TIM: BASF Styropor Technical Center. 
Jamesburg, N). 

CAR: Stratton Laboratories, Cartersville, 
GA. 

TIM—Insulation 

CTS—Construction Testing Services 

CAR—Carpet 

ACO—Acoustical Testing Services 

STO^—Stove 

CPL—Commercial Products LAP (Paint. 
Paper, Seals and Sealants) 

DOS—Dosimetry 

ECT—Electromagnetic Compatibility 
and Telecommunications 


Dated: December B, 1988. 

Raymond Kammer, 

Acting Director. 

[FR Doc. 88-28696 Filed 12-13-68: 8:45 am) 
BIUINO CODE 3510-13-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcement of Import Limits for 
Certain Cotton, Wool, Man-Made Fiber, 
Silk Blend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in the 
People's Republic of China 

December 6,1988. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs establishing 
limits for the new agreement year. 

EFFECTIVE DATE: January 1,1989. 

Authority: Executive Order 11651 of March 
3.1972, as amended: section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 

FOR FURTHER INFORMATION CONTACT: 

Jerome Turtola, International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce. 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: The 

Bilateral Cotton, Wool, Man-Made 
Fiber, Silk Blend and Other Vegetable 
Fiber Textile Agreement of February 4, 
1988 between the Governments of the 
United States and the People's Republic 
of China establishes limits for the 1989 
agreement year. The limits for 
Categories 334, 335, 634, 635 and 847 are 
being reduced for carryforward used in 


1988. The limits for Categories 330/630, 
633, 643 and 870 are subject to change 
pending consultations with the 
Government of the People’s Republic of 
China. 

A copy of the agreement is available 
from the Textiles Division, Bureau of 
Economic and Business Affairs, U.S. 
Department of State, (202) 647-1998. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States Annotated 
(see Federal Register notice 53 FR 44937, 
published on November 7.1988). 

The letter to the Commissioner of 
Customs and the actions taken in 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

Ronald I. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 6.1988 

Commissioner of Customs. 

Department of the Treasury, 

Washington, D.C. 20229. 

Dear Mr. Commissionen Under the terms of 
Section 204 of the Agricultural Act of 1956. as 
amended (7 U.S.C. 1854), and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20. 
1973, as further extended on July 31.1986: 
pursuant to the Bilateral Cotton, Wool, Man- 
Made Fiber. Silk Blend and Other Vegetable 
Fiber Textile Agreement of February 4.1988 
between the Governments of the United 
States and the People's Republic of China: 
and in accordance with the provisions of 
Executive Order 11651 of March 3.1972, as 
amended, you are directed to prohibit, 
effective on January 1,1989, entry into the 
United States for consumption and 
withdrawal from warehouse for consumption 
of cotton, wool, man-made fiber, silk blend 
and other vegetable fiber textiles and textile 
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products in the following categories, 
produced or manufactured in China and 
exported during the twelve-month period 
beginning on January 1,1989 and extending 
through December 31,1989, in excess of the 
following restraint limits: 


Category 
(categories not 
subject to a group 
limit) 

12-Monlh restraint limit 

Group I 

200... 

528,344 kilograms. 

218.-. 

9.454,928 square meters. 

219.. 

1,907,152 square meters. 

226. 

8,659,861 square meters. 

237... 

1,394,513 dozen. 

239. 

2,359.361 kilograms. 

300/301- 

3,254,525 kilograms. 

313..... 

35,612,941 square meters. 

314__ 

40,206,953 square meters. 

315..... 

143,638.948 square meters. 

317/326....... 

15,907,946 square meters of 

331..... 

which rvot more than 
3,043,504 square meters 
shall be in Category 326. 
4,193.020 dozen pairs. 

333....... 

70,350 dozen. 

334... 

241,263 dozen. 

335... 

317.525 dozen. 

336.... 

133,900 dozen. 

338/339. 

2.045.160 dozen of which not 

340.. 

rTKire than 1.552.5(X) dozen 
shall be in knit shirts other 
than T-shirts and tank tops 
In Categories 338-S/339- 
S*. 

734,514 dozen of which not 

341... 

more than 367,257 dozen 
shall be in shirts made from 
fabric with two or rrxxe 
colors In the warp and/or 
the filling, excluding napped 
shirts. In Category 340-Z*. 

575,660 dozen of which not 

342... 

more than 345,408 dozen 
shall be in blouses made 
from fabric with two or 
more colors In the warp 
and/or the filling in Catego¬ 
ry 341.Y». 

227,550 dozen. 

345. 

109,200 dozen. 

347/348... 

2,127,980 dozen. 

350__ 

119,700 dozen. 

351... 

388,500 dozen. 

352.. 

1,495,395 dozen. 

359-C®. 

437.336 kilograms. 

359.V*. 

696,128 kilograms. 

360.. 

6,009,999 numbers of which 

361... 

not more than 4,099,400 
numbers shall be in Cate¬ 
gory 360-P®. 

3,328,560 numbers. 

363.... 

25,357,500 numbers. 

369-D’... 

3,978,912 kilograms. 

369-H®... 

3,959.635 kilograms. 

369.L*. 

2,381,360 kilograms. 

410....„.. 

1,845.208 square meters of 

433... 

which not more than 

1.479.132 square meters 
shall be of carded wool 
and not more than 

1.479.132 square meters 
shall be of combed wool' 

21,715 dozen. 

434. 

12,373 dozen. 

22,725 dozen. 

14,140 dozen. 

435__ 

536__ 

438__ 

24,745 dozen. 


Category 
(categories not 
subject to a group 
limit) 

12-Month restraint limit 

440. 

35,350 dozen of which not 
more than 20,200 dozen in 
men's shirts in Category 
440pt‘*c. 

442. 

39,390 dozen. 

443__ 

127,260 numbers. 

444___ 

189,193 numbers. 

445/446... 

272.700 dozen. 

447. 

73,472 dozen. 

448.,. 

20,2(X) dozen. 

607.. 

2,569,601 kilograms. 

611.. 

4,392,177 square meters. 

613__ 

6,028,478 square meters. 

614.... 

9,473,323 square meters. 

615..... 

19,721,736 square meters. 

617.. 

13,779,379 square meters. 

631.. 

910.011 dozen pairs. 

634__ 

463,935 dozen. 

635.... 

484,620 dozen. 

636... 

420,800 dozen. 

638/639... 

2,142,000 dozen. 

640. 

1,274,720 dozen. 

641___ 

1,095,120 dozen. 

642... 

266.5(X} dozen. 

645/646... 

740,050 dozen. 

647. 

1,112,716 dozen. 

648... 

1,071,309 dozen. 

649.. 

706,160 dozen. 

650. 

92,997 dozen. 

651.. 

593,560 dozen. 

652..... 

2,024,880 dozen. 

659-C »». 

335,545 kilograms. 

659-H . 

2,193,988 kilograms. 

659-S *». 

500,383 kilograms. 

669-P >•. 

1,427,999 kilograms. 

670-L __ 

12,265,138 kilograms. 

831... 

395,544 dozen pairs. 

833. 

21.425 dozen. 

835___ 

98,895 dozen. 

840....... 

384,707 dozen. 

842... 

214,245 dozen. 

845pt*®..... 

2,158,800 dozen. 

846pt»»__ 

144,200 dozen. 

847..... 

993,988 dozen. 

870. 

2,892,270 kilograms. 

Group II 


330, 332, 349, 353, 

102, 325, 266 square meters 

354, 359-0 »«>. 

equivalent 

431. 432, 439, 

459, 630, 632, 

633, 643, 644. 

653, 654 and 

659-0 >>.88 a 
group. 

Sublevels under 
Group ll 


330/630. 

4,792,439 dozen. 

633...... 

37,513 dozen. 

643 ... 

426,656 numbers. 

Group ill 


201, 220, 222-225. 

275. 618, 104 square meters 

227, 229. 362, 

equivalent. 

369-0 ”, 400, 

414. 464-469. 

600, 603, 604- 
0»», 606, 618- 
622, 624-627, 

628, 629, 665, 

666, 669-0 and 
670-0 **. as a 
group. 



Category 
(categories r>ot 
subject to a group 
limit) 

12-Month restraint limit 

Group IV 

832, 834, 836-838, 
839, 843, 844, 
850-852, 858 and 
859, as a group. 

21.271.080 square meters 
equivalent 


^ In Categories 338-S/339-S. only tariff numbers 
6109.10 00.10. 6109.10.00.15, 6109.10.00 25, 

6109.10.00.30, 6109.10.00.40, 6109.10.00.45, 

6109.10.00.60 and 6109.10.00.65. 

* In Category 340-Z. only tariff numbers 

6205.20.20.15, 6205.20.20.20, 6205.20.20.50 and 

6205.20.20.60. 

• In Category 341-Y. only tariff numbers 

6204.22.30.60, 6206.30.30.10 and 6206.30.30.30. 

* In Category 359-C, only tariff numbers 

6103.43.30.30, 6103.49.30.34, 6104.62.10.20, 

6104.69.30.10, 6114.20.00.48, 6114.20.00.52, 

6203.42.20.10, 6204.62.20.10, 6211.32.00.10 and 
6211.43.00.10. 

»In Category 359-V. only 

6103.19.20.30, 6103.19.40.30, 

6104.19.20.40, 6110.20.10.22, 

6110.20.20.30, 6110.20.20.35, 

6110.90.00.46, 6201.92.20.10, 

6203.19.10.30, 6203.19.40.30, 

6204.19.30.40, 6211.32.00.70 and 6211.42.00.70. 

• In Category 360-P, only tariff numbers 

6302.21.10.10, 6302.21.10.20, 

6302.21.20.20, 6302.31.10.10, 

6302.31.20.10, 6302.31.20.20. 

’ In Category 369-D. only 

6302.60.00.10 and 6302.91.00.20. 

® In Category 369*H. only 

4202.22.40.20. 4202.22.45.00 and 4202.22.80.30. 

• In Category 369-L. only tariff numbers 

4202.12.40.00, 4202.12.80.20, 4202.12.80.60, 

4202.92.15.00 and 4202.92.60.00. 

‘o In Category 410 (carded wool), only tariff num¬ 
bers 5111,11.10.00, 5111.11.60.30, 5111.11.60.60, 
5111.19.20.00, 5111.19.60.20, 5111.19.60.40. 

5111.19.60.60, 5111.19.60.80, 5111.20.60.00, 

5111.30.60.00, 5111.90.30.00, 5111.90.60.00, 

5212.11.10.10, 5212.12.10.10, 5212.13.10.10, 

5212.14.10.10, 5212.15.10.10, 5212.21.10.10, 

5212.22.10.10, 5212.23.10.10, 5212.24.10.10. 

5212.25.10.10, 5311.00.20.00, 5407.91.05.10. 

5407.92.05.10. 5407.93.05.10. 5407.94.05.10. 

5408.31.05.10, 5408.32.05.10. 5408.33.05.10. 

5408.34.05.10, 5515.13.05.10. 5515.22.05.10. 

5515.92.05.10. 5516.31.05.10. 5516.32.05.10. 

5516.33.05.10, 5516.34.05.10 and 6301.20.00 20. 

* ‘ In Category 410 (combed wool), only tariff num¬ 
bers 5007.10.60.30, 5007.90.60.30, 5112.11.00.30, 


tariff numbers 
6104.12.00.40, 
6110.20.10.24, 
6110.90.00.44. 
6202.92.20.20, 
6204.12 00.40, 


6302.21.20.10, 

6302.31.10.20. 

tariff numbers 

tariff numbers 


5112.11.00.60. 5112.19.60.10, 

5112.19.60.30, 5112.19.60.40, 

5112.19.60.60, 5112.20.00.00, 

5112.90.30.00, 5112.90.60.10, 

5212.11.10.20, 5212.12.10.20, 

5212.14.10.20, 5212.15.10,20, 

521 222 . 10.20, 5212.23.10.20, 

5212.25.10.20, 5309.21.20.00, 

5407.91.05.20, 5407.92.05.20, 

5407.94.05.20, 5408.31.05.20, 

5408.33.05.20, 5408.34.05.20, 

5515.22.05.20, 5515.92.05.20, 

5516.32.05.20, 5516.33.05.20 and 5516.34.05.20. 

»*ln Category 449pt., only tariff numbers 

6203.21.00.30, 6203.23.00.30, 6205.10.10.00, 

6205.10.20.10, 6205.10.20.20, 6205.30.15.10, 

6205.30.15.20, 6205.90.20.20, 6205.90.40.20 and 
6211.31.00.30. 

»»ln Category 659C. only 

6103.23.00.55, 6103.43 20.20, 

6103.49.30.38, 6104.63.10.20, 

6104.69.30.14. 6114.30.30.40, 

6203.43.20.10, 6203.49.10.10, 

6204.69.10.10, 6211.33.00.10 and 6211.43.00.10. 

In Category 659-H, only tariff numbers 

6502.00.90.30, 6504.00.90.15, 6504.00.90.60, 

6505 90.50.60, 6505.90.60.60, 6505.90.70.60 and 
6505.90.80.75. 

**ln Category 669-S. only tariff numbers 

6112.31.00.10, 6112,31.00.20, 6112.41.00.10, 

6112.41.00.20, 6112.41.00.30. 6112.41.00.40. 

6211.11.10.10, 6211.11.10.20, 6211.12.10.10 and 

6211.12.10.20, 

*• In Category 660-P, only tariff numbers 

6305.31.00.10, 6305.31.00.20 and 6305.39.00.00. 


5112.19.60.20, 
5112.19.60.50, 
5112.30.00.00, 
5112.90,60.90, 

5212.13.10.20, 

5212.21.10.20, 

5212.24.10.20, 
5309.29.20.00, 
5407.93.05.20, 
5408.32.05.20, 
5515.13.05.20, 
5516.31.05.20, 


tariff numbers 
6103.49.20.00, 
6104.69.10.00, 
6114.30.30.50, 

6204.63.15.10, 
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” In Category 670-U only tarifl numbers 

4202.12.80.30. 420^12.80.70, 4202.92.30.20. 

420^92.30.30 and 4202.92.90.20. 

’•In Category 845pt.. only tariff mjmbers 

6103.29.20.74, 6104.29.20.72, 6110.90.00.24, 

6110.90.00.42 and 6117 90.00.20. 

’• In Category 846pt. only tanff numbers 

6103 29.20.68, 6104.29.20.68. 6110.90.00.20. 

6110.90.00.38 and 6117.90.00.18. 

In Category 3590, ail tariff iximbers except 
6103.42.20.20, 6103.49 30.34, 6104.62.10.20, 

6104 69.30.10. 6114.20.00.48. 6114 2000.52 

6203.42.20.10. 6204.62.20.10. 6211.32.00.l6 and 


359<^: and 

6104 . 1 ^ 00 . 40 . 
6110.20.10.24. 
6110.90.00.44, 
6202.92.20.20. 
6204.12.00.40, 


numbers except 
6103.49.20.00. 
6104.69.10.00, 
6114.30.30.50, 
6204 63.15.10. 


6211.42.00.10 in Category 

6103.19.20.30, 6103.19.40.30, 

6104 19 20.40. 6110.20.10.22, 

6110.20 20.30, 6110.20.20.35, 

6110.90 00.46, 6201.92.20.10, 

620319.10.30, 6203.19.40.30, 

6204.19.30.40, 6211.32.00.70 and 6211.42.00.70 In 
Category 359-V. 

•*Tn Category 659-0 all tariff 
6103.23.00.55. 6103.43.20.20. 

6103 49.30.38, 6104.63.10.20. 

6104.69.30.14. 6114 30.30.40, 

6203.43.20.10. 6203.4910.10, 

6204 69.10.10. 6211.33.00.10 and 6211. 43.00.10 in 
Category 659-C; 6502.00 90.30, 6504.00.90.15, 
6504.00.90 60, 6505.90.50.60. 6505.90.60 60, 

6505.90.70.60 and 6505.90.80.75 in Category 659-H; 
and 6112.31.00.10. 6112.31.00.20, 6112.41.00.10, 
6112.41.00.20. 6112-41 00.30, 6112.41.00.40, 

6211.11.10.10, 6211.11.10.20, 6211.1^10.10 and 
6211.12.10 20 in Category 659-S. 

•• In Category 369-0, all tariff numbers except 
6302.60.00.10 and 6302.91.00.20 in Category 369-D; 
4202.22.40.20. 4202.22,45.00 and 4202.22.80.30 in 
Category 369-H: 4202.12.40.00. 4202.12.80.20. 

4202.12.80.60. 4202 92.15.00 and 4202.92.60.00 in 
Category 369-U and 6307.10.20.10 in Category 369- 
S. 

*• In Category 604-0, all tariff numbers except 
5509.32 00.00. 

•* In Category 669-0, all tariff numbers except 
6305.31.00.10, 6305.31.00.20 and 6306.39.00U>0 in 
Category 669-P. 

••Tn Category 670-0. ail tariff numbers except 

420222.40.30, 420222.80.50 and 4202.3^95.50. 


Imports charged to these limits, except 
Categories 439 and 839, for the period January 
1.1968 through December 31,1988, including 
the periods June 30.1988 through December 
31,1988 (Categories 633, 643 and 870) and 
September 29 through December 31,1988 
(Categories 330/630), shall be charged against 
the levels of restraint to the extent of any 
unfilled balances. In the event the limits 
established for these periods have been 
exhausted by previous entries, such goods 
shall be subject to the levels set forth in this 
directive. 

You are directed to charge 5.000 dozen to 
Category 237 for overshipments of the 
previous unilateral restraint limit for 
Category 637. These charges are the result of 
an agreement in 1987 between the 
Governments of the United States and the 
People’s Republic of China. 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Ronald 1. Levin, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

|FR Doc. 88-28759 Filed 12-13-88; 8:45 am] 
BILLING COO€ 3510-011-11 


Adjustment of Import Limits for 
Certain Cotton, Wool and Man-Made 
Fiber Textile Products Produced or 
Manufactured In the People’s Republic 
of China 

December 8,1988. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 

EFFECTIVE DATE: December 15,1988. 
for further information contact: 

Jerome Turtola, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 

Authority; Executive Order 11651 of March 
3,1972. as amended; Section 204 of the 
Agricultural Act of 1956, as amended (7 U.S.C 
1854) 

The current limits for certain cotton, 
wool and man-made fiber textile 
products in Group I are being adjusted 
for swing. 

A description of the textile and 
apparel categories in terms of T.S.U.S.A. 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with Tariff Schedules of the 
United States Annotated (see Federal 
Register notice 52 FR 47745. published 
on December 16.1987). Also see 53 FR 
55, published on January 4,1988. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Philip J. Martello, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 8,1988. 

Commissioner of Customs. 

Department of the Treasury, 

Washington. D.C. 20229. 

Dear Mr. Commissioner This directive 
amends, but does not cancel, the directive 
issued to you on December 30,1987, as 
amended, by the Chairman. Committee for 
the Implementation of Textile Agreements. 
That directive concerns imports into the 
United States of certain cotton, wool, man¬ 
made fiber, silk blend and other vegetable 


fiber textile products, produced or 
manufactured in China and exported during 
the period which began on January 1.1988 
and extends through December 31.1988. 

Effective on December 15,1988, the 
directive of December 30,1987 is being 
amended further to adjust the limits for 
cotton, wool and man-made fiber textile 
products in the following categories, as 
provided under the provisions of the current 
bilateral agreement between the 
Governments of the United States and the 
People’s Republic of China; 


Adjusted 12-mo limit * 


Category; 

218. 11.550,000 square yards. 

331. 4,274.438 dozen pairs. 

333..... 47.000 dozen, 

336 . 136,500 dozen. 

337 .. 1.111.950 dozen. 

338/339.„.. 2.074.000 dozen of which 

not more than 1,575.000 
dozen shall be in Catego¬ 
ries 338pt./339pt.* 


340. 668.000 dozen. 

342.. 233.100 dozen. 

345.. 110.250 dozen. 

351 . 388.500 dozen. 

352 .«... 1.502,550 dozen. 

359-D*. 1,333,500 pounds. 

359-V •. 1.448.548 pounds. 

440. 22,721 dozen. 

443... 132.300 numbers. 

447. 76.382 dozen. 

607.. .. 5.342,857 pounds. 

636 .. 420.000dozen. 

638/639. 1,599,828 dozen. 

637 . 206,210 dozen. 

640.... 1.134,500 dozen. 

642.- 273.000 dozen. 

645/640.. 642,000 dozen. 

647.. ... 1,123,415 dozen. 

648. 1,086,835 dozen. 

650. 94.987 dozen. 

652. 2.044,350 dozen. 

659-U ®. 4.883.424 pounds. 


^’The limits have not been adjusted to 
account for any imports exported after De¬ 
cember 31,1987. 

* In Categories 338pt./339pt.. only ‘TSUSA 

numbers 381.024a 381.0425. 381.3516. 

381.4020, 381.413a 381.4337, 381.66ia 

381.8506. 381.9924, 384.0216. 384.0223. 

304.0229. 384.0232, 384.2818, 384.2930, 

384.2970 and 384.3437 in Category 338pt.: and 
384.0213, 384.0214. 384.0217, 384.0225, 

384.0227, 384.0230. 384.0231. 384.0233, 

384.0235. 384.0330, 384.0461, 384.2761. 

384.2815, 384.281 a 384.2821, 384.2934. 

384.2935, 364.2950, 384.2960, 384.2980. 

384.3439. 384.3441. 384.3462. 384.5461. 

384.7704, and 384.9517 in Category 339pt. 

*In Category 359-D. only TSUSA number 
384.5214. 

* In Category 359-V, only TSUSA numbers 

381.0258, 381.0554, 381.3949, 381.5800, 

381.5920, 384.0451. 384.0648, 384.0650. 

384.0651, 384.3449. 384.3450. 384.4306 

384.4421 and 384.4422. 

®In Category 659-H. only TSUSA numbers 
703.0510, 703.0520. 703.0530. 703.0540. 

703.0550. 703.0560. 703.1000. 703.16ia 

703.1620, 703.1630, 703.1640 and 703.1650. 
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The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Philip ]. Martello, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

[FR Doc. 88-28690 Filed 12-13-88; 8:45 amj 
BILLING CODE 3510>DR>M 


Amendment of an Import Limit for 
Certain Cotton and Man-Made Fiber 
Textile Products Produced or 
Manufactured in Costa Rica 

December 8.1988. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs amending a 
limit. 

EFFECTIVE DATE: December 15.1988. 

FOR FURTHER INFORMATION CONTACr. 
Naomi Freeman, International Trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port. 

For information on embargoes and quota 
re-openings, call (202) 377-3715. 
SUPPLEMENTARY INFORMATION: 

Authority: Executive Order 11651 of 
March 3,1972, as amended; Section 204 
of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854). 

The Governments of the United States 
and Costa Rica have agreed to amend 
the current limit for Categories 340/640 
to conform with the New Category 
System. 

A copy of the current bilateral textile 
agreement is available from the Textiles 
Division, Bureau of Economic and 
Business Affairs, U.S. Department of 
State. (202) 647-1998. 

A description of the textile and 
apparel categories in terms of T.S.U.S.A. 
numbers is available in the 
CORRELATION; Textile and Apparel 
Categories with Tariff Schedules of the 
United States Annotated (see Federal 
Register notice 53 FR 47745, published 
on December 16.1988). Also see 53 FR 
161, published on January 5.1988. 

Philip |. Martello. 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 8.1988. 

Commissioner of Customs. 

Department of the Treasury. 


Washington. DC 20229. 

Dear Mr. Commissionen This directive 
amends, but does not cancel, the directive 
issued to you on December 31.1987 by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports into the United States of 
cotton and man-made fiber textile products in 
Categories 340/640, produced or 
manufactured in Costa Rica and exported 
during the twelve-month period which began 
on January 1.1988 and extends through 
December 31.1988. 

Effective on December 15.1988. the 
directive of December 31.1987 is amended to 
increase to 451,500 dozen ‘ the current limit 
for Categories 340/640. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Philip J. Marlellol. 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

[FR Doc. 88-28691 Filed 12-13-88; 8:45 am) 
BILLING CODE 3S10-OR>M 


Adjustment of Import Limits for 
Certain Cotton, Wool, and Man-Made 
Fiber Textile Products Produced or 
Manufactured in Singapore 

December 8,1988. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 

action: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: December 16,1988. 

FOR FURTHER INFORMATION CONTACT: 

Ross Arnold. International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bullentin boards of each Customs port 
or call (202) 535-6736. For information 
on embargoes and quota re-openings, 
call (202) 377-3715. 

SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of 
March 3,1972, as amended; section 204 
of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854). 

The current limits for certain cotton, 
wool, and man-made fiber textile 
products are being adjusted, variously, 
for carryover, special shift, shift, and 
shift subtracted. 

In addition, the Governments of the 
United States and Singapore, pursuant 


* The limit has not been adjusted to account for 
any imports exported after December 31.1987. 


to a data investigation, have established 
an agreed level of trade for 1987 in man¬ 
made fiber textile products in Categories 
645/646 of 1(X).693 dozen. 

A description of the textile categories 
in terms of T.S.U.S.A. number is 
available in the CORRELATION; Textile 
and Apparel Categories with Tariff 
Schedules of the Unitd States Annotated 
(see Federal Register notice 52 FR 47745, 
published on December 16,1987). Also 
see 52 FR 49188, published on December 
30,1987. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Philip |. Martello, 

Acting Chairman. Committee for the 
Implementation of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 8,1988. 

Commissioner of Customs, 

Department of the Treasury. 

Washington. D.C. 20229. 

Dear Mr. Commissioner: This directive 
amends, but does not cancel, the directive 
issued to you on December 24,1987 by the 
Chairman. Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool and 
man-made fiber textile products, produced or 
manufactured in Singapore and exported 
during the period which began on January 1, 
1988 and extends through December 31.1988. 

Effective on December 16.1988, the 
directive of December 24.1987 is being 
amended further to adjust the current limits 
for cotton, wool and man-made fiber textile 
products in the following categories, as 
provided in the current bilateral textile 
agreement between the Governments of the 
United States and Singapore: 


Category 

Amended 12-month limit * 

239___ 

505,791 pounds. 

331__ 

344.740 dozen parrs. 

335. 

157.774 dozen. 

338/339.. 

847,027 dozen of which not 
fTX)re than 508.549 dozen 
shall be in category 338. 

340....... 

595,322 dozen. 

341.. 

127,322 dozen. 

342.. 

94,374 dozen. 

347/348.. 

817,317 dozen of which fK)t 
more than 506.105 dozen 
shall be in Category 347 
and not nxHe than 396,084 
dozen shall be in category 
348. 

435... 

1,967 dozen. 

634. 

216,084 dozen. 

638... 

633,489 dozen. 

639. 

3,171,819 dozen. 

640... 

40,485 dozen. 

641 .. 

170,011 dozen. 

645/646. 

129,306 dozen. 

648 ... 

1.464,126 dozen. 
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» The UnrWts have not been actuated to account for 
any imports exported after Decef7>bef 31. 1987. 

Also you are directed to deduct 9,300 dozen 
pairs and 716 dozen for goods exported in 
1987 from the charges made to the current 
limits for categories 331 and 335, respectively. 
These same amounts are to be charged to the 
1987 limits for Categories 331 and 335. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 

Philip (. Martello, 

Acting Chairman, Committee for the 
Implementation of Textile Agreements. 

(I R Doc. 88-28758 Filed 12-13-88; 8:45 am] 
CSLUNQ COD£ 35ia>OR>ll 


DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to 0MB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to ONIB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Numben 
Enlistee Financial Statement; 
NAVCRUIT Form 1130/13; and OMB 
Control Number 0703-0020. 

Type of Request: Extension. 

Average Burden Hours/Minutes Per 
Response: 33 minutes. 

Frequency of Response: One-time. 

Number of Respondents: 86.600. 

Annuo! Burden Hours: 28,57a 

Annual Responses: 86,600. 

Needs and Uses: The Enlistee 
Financial Statement is used by Navy 
recruiters and by recruiting management 
personnel in assessing the Navy 
applicant's ability to meet his/her 
financial obligations on Navy pay. 

Affected Public: Individuals or 
households. 

Frequency: Continuing. 

RespondenCs Obligation: Voluntary; 
Required to obtain or retain a benefit. 

OMB Desk Officer Dr. J. Timothy 
Sprehe. Written comments and 
recommendations on the proposed 
information collection should be sent to 
Dr. J. Timothy Sprehe at Office of 
Management and Budget, Desk Officer, 
Room 3235. New Executive Office 
Building, Washington, DC 20503. 

DOD Clearance Officer Ms. Pearl 
Rascoe-Harrison. A copy of the 
information collection proposal may be 
obtained from, Ms. Rascoe-Harrison. 


WHS/DIOR. 1215 Jefferson Davis 
Highway, Suite 1204, Arlington. Virginia 
22202-4302. telephone (202)748-0933. 
LM. Byoum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

December 8,1988. 

[FR Doc. 88-28751 Filed 12-13-88; 8;45 am] 
BILUNG CODE 3ai0-01~M 


Public Information Collection 
Requirement Submitted to OMB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, applicable form, and Applicable 
OMB Control number: Custodianship 
Certificate to Support Claim on behalf of 
Minor Children of Deceased Members of 
the Air Force; AF Form 3116; and OMB 
Control Number 0701-0092. 

Type of Request Reinstatement. 

Average burden hours/minutes per 
Response: 6 minutes. 

Frequency of Response: On occasion. 

Number of Respondents: 1,200. 

Annual burden Hours: 120. 

Annual Responses: 1,200 

Needs and Uses: The Air Force uses 
AF Form 3116 to collect information 
from custodians of dependent minor 
children who are entitled to receive 
survivor annuity benefit funds when an 
Air Force retiree dies. The custodian 
certifies that he or she has care and 
custody of the child until the child 
reaches the age of majority. The Air 
Force needs this information to pay 
annuities to the proper guardians or 
custodians on behalf of minor 
dependent children of deceased Air 
Force retirees. 

Affected public: Custodians of Minor 
Children of Deceased Air Force 
Retirees. 

Frequency: Continuing. 

Respondent's Obligation: Required to 
obtain or retain a benefit. 

OMB Desk officer Dr. Timothy 
Sprehe. 

Wrtten comments and 
recommendations on the proposed 
information collection should be sent to 
Dr. Timothy Sprehe at Office of 
Management and Budget. Desk Officer, 
Room 3235. New Executive Office 
Building, Washington. DC 20593. 

DOD Clearance Officer Ms: Pearl 
Rascoe-Harrison. 

A copy of the information collection 
proposal may be obtained from. Ms. 


Rascoe-Harrison. WHS/DIOR, 1215 
Jefferson Davis Highway. Suite 1204, 
Arlington.Virginia 22202-4302, telephone 
(202) 746-0933. 

December 8,1988 
L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc, 88-28752 Filed 12-13-88; 8:45 am) 
BILLINO CODE 3810-01-M 


Office of ttie Secretary 

Defense Science Board Task Force on 
Army Subgroup on Low Observable 
Technologies; Meeting Cancellation 

action: Cancellation of meeting. 

summary: The meeting notice for the 
Defense Science Board Task Force on 
Army Subgroup on Low Observable 
Technologies scheduled for December 5- 
6.1988 as published in the Federal 
Register (Vol. 53, No. 185, Page 37027, 
Friday. September 23.1988, FR Doc 88- 
21799.) has been cancelled. 

Linda M. Bynum, 

A Itemate OSD Federal Register Liaison 
Officer, Department of Defense. 

December 81988. 

[VR Doc. 88-28753 Filed 12-13-88; 8:45 am] 
BtUJNO CODE 3810-01>« 


DEPARTMENT OF ENERGY 

Assistant Secretary for International 
Affairs and Energy Emergencies 

Proposed Subsequent Arrangement 

Pursuant to section 131 of the Atomic 
Energy Act of 1954, as amended (42 
U.S.C. 2160), notice is hereby given of a 
proposed "subsequent arrangement" 
under the Additional Agreement for 
Cooperation between the Government of 
the United Slates of America and the 
European Atomic Energy Community 
(EURATOM) concerning Peaceful Uses 
of Atomic Energy, as amended. 

The subsequent arrangement to be 
carried out under the above-mentioned 
agreement involves the sale of 84.74 
grams of natural uranium from the U.S. 
Department of Energy to Gewerkschaft 
Brunhilde GmbH, Birkenfeld/Nahe, 
Federal Republic of Germany. Contract 
Number S-EU-051 has been assigned to 
this sale. 

In accordance with section 131 of the 
Atomic Energy Act of 1954, as amended, 
it has been determined that this 
subsequent arrangement will not be 
inimical to the common defense and 
security. 
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This subsequent arrangement will 
take effect no sooner than fifteen days 
after the date of publication of this 
notice. 

For the Department of Energy. 

Date: December 8,1988. 

George ]. Bradley, |r.. 

Principal Deputy Assistant Secretary for 
International Affairs and Energy 
Emergencies, 

(HI Doc. 88-28772 Filed 12-13-88: 8:45 am) 
BILLING COOE 6450-01-M 


Office of Fossil Energy 

invitation for Public Views and 
Comments on the Conduct of the 1989 
Clean Coal Technology Solicitation; 
Meeting 

agency: Office of Fossil Energy, DOE. 
action: Notice of meetings to invite 
public views and comments on the 
conduct of the 1989 Clean Coal 
Technology solicitation, and to invite 
the public to participate in briefings by 
Department of Energy (DOE) officials on 
the Department’s rules and procedures 
for awarding financial assistance. 


Introduction 

The third Clean Coal Technology 
(CCT) solicitation (to be issued by May 
1,1989) is related to the decision by 
President Reagan on March 18,1987, to 
seek $2.5 billion to fund the 
demonstration of innovative clean coal 
technologies over a five-year period. 
President Reagan directed the projects 
be selected, to the extent possible, using 
the criteria recommended by the Special 
Envoys on Acid Rain, Drew Lewis of the 
United States, and William Davis of 
Canada. In lanuary of 1986, the 
appointees issued the Joint Report of the 
Special Envoys on Acid Rain, also 
known as "the Lewis/Davis Report." 

The Special Envoys provided twelve 
recommendations, the first one of which 
was that the: 

U.S. government should implement a five- 
year. five-billion-dollar control technology 
commercial demonstration program. The 
federal government should provide half the 
funding * * • for projects which industry 
recommends, and for which industry is 
prepared to contribute the other half of the 
funding. 

To advise DOE on the CCT Program, 
the President directed the Secretary of 
Energy to establish the Innovative 
Control Technology Advisory Panel 
(ICTAP). On June 9,1987, the Secretary 
named the charter members of ICTAP. 
As of this writing, there are 39 panelists 
representing federal agencies, 
government representatives from a cross 


section of affected states, producers and 
users of coal, environmental groups, 
unions, Indian tribes, and the 
Government of Canada; the Chairman of 
ICTAP is Deputy Secretary of Energy 
Joseph F. Salgado. 

On December 22.1987, Pub. L. No. 
100-202, "An Act Making 
Appropriations for the Department of 
the Interior and Related Agencies for the 
Fiscal Year Ending September 30,1988, 
and for Other Purposes," was signed 
into law. This Act, among other things, 
provided $575 million to conduct cost- 
shared innovative clean coal technology 
(ICCT) projects to demonstrate emerging 
clean coal technologies that are capable 
of retrofitting or repowering existing 
facilities. Pub. L. No. 100-202, in its 
reference to Pub. L 99-190 of December 
19,1985. also specifically addressed the 
levels and forms of cost sharing that 
were applicable to proposed projects. 

On February 22,1988, the Innovative 
CCT Program Opportunity Notice (PON) 
was issued in accordance with the 
requirements of that Act. Proposals 
were due by May 23,1988, and on 
September 28.1988, DOE announced the 
16 proposals that were selected to 
proceed to award of cooperative 
agreements. 

Public Law No. 100-446, "An Act 
Making Appropriations for the 
Department of the Interior and Related 
Agencies for the Fiscal Year Ending 
September 30,1989, and for Other 
Purposes" (the "Act"), enacted on 
September 27.1988, provides, among 
other things, that $575 million be made 
available for additional CCT 
demonstration projects, and "That 
pro)ects selected * * * shall be subject to 
all provisos contained under this head in 
Public Laws 99-190 and 100-202 as 
amended by this Act." 

Furthermore, the accompanying 
Conference Report 100-862 (the 
"Report") stipulates that, "a request for 
proposals should be issued by May 1, 
1989, with proposals due no later than 
120 days after issuance of the request 
for proposals [by August 28,1989], and 
that the Secretary of Energy should 
make project selections no later than 120 
days after receipt of proposals [by 
December 26.1989]." 

Purpose of the Meetings 

In general, the goal of the anticipated 
ICCT solicitation will be to implement 
the legislative guidance contained in 
Pub. L. No. 100-446 and the 
accompanying Conference Reprort. and 
to further implement the 
Administration’s decision to provide 
funding of $2.5 billion for the 
demonstration of innovative clean coal 
technologies over a five-year period. 


The CCT program will yield 
significant benefits to the United States, 
not only in terms of cleaner air and the 
increased use of coal, our most 
abundant energy resource, but also by: 

• Addressing the concerns regarding 
global warming by significantly 
increasing the efficiency of power 
generation; in some cases, electricity 
may be produced with perhaps 10 to 30 
percent less carbon dioxide emitted, 

• Improving the reliability of electric 
power stations by developing modular 
technologies, such that a number of 
small units would work together, rather 
than depending on a single large 
installation. Similarly, new CCT 
technologies may offer superior "load 
following" capabilities, and repowering 
will provide environmental benefits 
while increasing plant capacity, 

• Greatly enhancing U.S. technological 
leadership and international 
competitiveness, 

• Benefitting both eastern and western 
states by making available more cost- 
effective. fuel-flexible, power and 
industrial systems capable of using the 
full spectrum of U.S. coals, 

• Improving our position in 
international trade by providing 
advanced technology that would make 
American coal more attractive to foreign 
markets, and by reducing the cost of 
producing energy-intensive U.S. goods. 

• Helping to ensure that the U.S. 
enters the 2l8t century with a broad 
array of sophisticated, cleaner, and 
more economical coal-based energy 
technologies, rather than being limited 
to the more costly, less effective, 
environmental control options available 
today, and 

• Enhancing the long term energy 
security of the United States. 

However. DOE is interested in 
exploring alternatives that may be 
available with regard to how the May 1, 
1989, solicitation is structured. The 
purpose of the meetings is to provide a 
conduit from the public to DOE. 
Accordingly. DOE is issuing this Notice 
in order to invite the public to attend 
any one of several meetings, and to give 
interested persons an opportunity to 
present their views, comments, and 
recommendations with regard to the 
forthcoming solicition. 

Nothing in this Notice should be 
considered as definite, final, or binding 
on DOE with regard to the nature and/ 
or content of the solicitation. The public 
is further advised that DOE cannot 
reimburse those who attend the public 
meetings or otherwise submit views to 
DOE for any expenses that they may 
incur in responding to this notice. 
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Proposed Outline of the Anticipated 
Solicitation 

To establish a framework for 
discussion and comment, it is useful to 
outline generally the structure of the 
anticipated CCT solicitation. 

The solicitation will be consistent 
with the Report guidance, which 
provides, among other things, that, 
"projects selected * * * shall be subject 
to all provisos contained under this 
head in Public Laws 99-190 and 100-202 
as amended by this Act." The Report 
notes also that, "the procurement * * * is 
subject to the cost-sharing provisions of 
the previous two procurements." 

DOE anticipates that the solicitation 
will invite applications for financial 
assistance awards and, accordingly, will 
be governed by DOE’s Financial 
Assistance Rules, 10 CFR Part 600 (the 
"Rules"). 

The Rules establish uniform policies 
and procedures for the award and 
administration of DOE grants and 
cooperative agreements. (Both the 1986 
PON and the 1988 PON specified that 
cooperative agreements would be 
awarded.) 

Project sponsors would be required to 
share the costs of the projects, such that 
DOE would not finance more than 50 
percent of the total project cost as of the 
date of award, and the solicitation may 
require, as was the case in the two 
previous PONs, that the cost sharing by 
the offeror be at least 50 percent in each 
of the project phases (in the past, design 
and permitting, construction and startup, 
and operation and disposition). Costs 
would be shared between DOE and the 
offeror on an "as expended," dollar-for- 
dollar, basis. 

The solicitation may include 
Qualification Criteria, and provide that 
failure to meet any one, or more than 
one, of these criteria would result in 
rejection of the proposal and the 
cessation of its consideration for 
financial assistance. The Qualification 
Criteria slip* ’ d in the previous PON 
were: 

• The proposed demonstration project 
or facility (existing or new) must be 
located in the United States. 

• The proposed demonstration project 
must be designed for and operated with 
coai(8). These coals must be from United 
States mines. 

• The offeror must agree to provide a 
cost share of at least 50 percent of total 
project cost, with at least 50 percent in 
each of the three project phases. 

• The proposer must have access to, 
and use of, the proposed site and any 
proposed alternate site(s) for the 
duration of the project. 


• The proposed project team must be 
identified and firmly committed to 
fulfilling its proposed role in the project. 

• The offeror agrees that, if selected, 
it will submit a "Repayment Plan" 
consistent with the requirements stated 
in the PON. 

If the Qualification Criteria are met, a 
proposal would undergo preliminary 
evaluation, if such a phase is included in 
the solicitation. As noted above for the 
Qualification Criteria, failure to meet 
one or more of the Preliminary 
Evaluation requirements would result in 
rejection of the proposal and its 
elimination from further consideration 
for financial assistance. Preliminary 
Evaluation requirements were employed 
in the previous PON: Among other 
things, included were stipulations that 
the proposal must be consistent with the 
objectives of the PON; the proposal 
must contain sufficient technical, cost, 
and other information to enable 
Comprehensive Evaluation (discussed 
below); and. the proposal must be 
signed by a responsible official of the 
proposing organization authorized to 
bind the organization to the 
performance of the Cooperative 
Agreement in its entirety. 

Once a determination is made that a 
proposal meets both (as may be 
applicable) the Qualification criteria 
and the Preliminary Evaluation 
requirements, it would then enter the 
Comprehensive Evaluation phase and 
be evaluated in accordance with the 
Criteria stated in the solicitation. The 
solicitation would state the different 
evaluation criteria, and describe the 
relative weights assigned to the 
Technical, Business and Management, 
and Cost aspects of the proposal. The 
solicitation also would provide guidance 
and instructions to prospective offerors 
on how to prepare and submit the 
proposal. 

Evaluation criteria will be developed 
that are consistent with the guidance in 
the Act and the Report that selected 
projects shall be subject to all of the 
provisions (relevant to the solicitation) 
that were provided in Pub. L. No. 99-190, 
which governed the 1986 PON. and in 
Pub. L No. 100-202, which governed the 
1988 PON. as amended by the Act. 

In developing the evaluation criteria, 
DOE will consider factors that would 
contribute to achieving the goals 
established by the Congress and by the 
Administration. Such considerations 
include reducing additional forms of 
pollution from coal combustion (that is, 
in addition to sulfur dioxide and oxides 
of nitrogen the "greenhouse gases" such 
as carbon dioxide). Other factors under 
consideration would be the potential for 
reducing the cost of producing 


additional electric power and the 
expanded utilization of U.S. coals. The 
public is invited to comment on these 
factors, and to suggest others that might 
be used to evaluate proposed CCT 
projects. 

The final consideration with regard to 
the selection of a proposal is the 
application of the Program Policy 
Factors (PPF). These factors are used to 
identify the proposals that, in the 
aggregate, best will achieve the CCT 
program objectives. 

Subjects of Particular Interest 

DOE wishes to receive public views, 
comments, and recommendations on 
any and all aspects of the forthcoming 
anticipated CCT solicitation, that will 
assist DOE with the preparation of a 
solicitation that optimally balances the 
needs of the prospective offerors and 
the goals and objectives of the CCT 
Program. 

DOE is particularly interested in 
suggestions that would lead to improved 
evaluation criteria, an increased number 
of proposed Western projects that 
respond to the solicitation, reduced cost 
of proposal preparation, and reduced 
time required for the negotiation of 
cooperative agreements. 

Meetings, Locations, and Dates 

There will be three public meetings, al 
the locations and dates listed below: 

1. Radisson Hotel Denver, 1550 Court 
Place, Denver, Colorado 80202 (Tel. 303- 
893-3333). at 8:30 a.m., on Wednesday, 
January 18,1989. 

2. Harvey Hotel-DFW Airport, 4545 
W. John Carpenter Freeway, Irving, 
Texas 75063 (Tel. 214-929^500). at 8:30 
a.m., on Thursday. February 2,1989. 

3. Radisson Hotel Atlanta, Courtland 
and International Boulevard. Atlanta, 
Georgia 30303 (Tel. 404-659-6500), at 
8:30 a.m., on Thursday, February 16. 
1989. 

Format of the Meetings 

All three of the meetings will follow 
the same format, as described below. 
Each meeting will commence with a 
brief plenary session that will include 
introductory remarks and program 
overviews by DOE officials. At about 
mid-moming. there will be a brief 
recess, after which there will be 
concurrent Discussion Workshops led 
by panels of DOE officials. There will 
not be any formal presentations or 
statements in the Workshops. Attendees 
will be asked to engage in informal, 
unstructured, discussions with the 
panelists on the subjects described 
earlier in this Notice, and on such other 
subjects as may be introduced by 








Federal Register / Vol. 53, No. 240 / Wednesday, December 14, 1988 / Notices 


50283 


members of the audience or by the 
panelists. 

At the conclusions of the Workshops, 
attendees will meet in a closing plenary 
session. The discussions that ensued in 
the various Workshops, and the 
recommendations that resulted, will be 
reviewed and summarized. Each of the 
meetings will conclude with a 
presentation by DOE’s Office of 
Procurement Operations on the rules 
and procedures applicable to the award 
and administration of financial 
assistance. The presentation will be 
followed by a question-and-answer 
period. 

The meetings are expected to adjourn 
in the late afternoon. 

Public Participation 

Individuals may attend the meetings 
without notification in advance to DOE, 
and there is no registration fee or other 
charge for attendance. Attendees are 
responsible for making their own travel 
and lodging arrangements. DOE will not 
provide any meals or other refreshments 
at the meetings. 

Written Comments 

Written comments may be submitted 
by individuals who are not able to 
attend the public meetings, and also by 
persons who do attend one of the 
meetings and subsequently wish to 
provide written material to DOE. 

Written comments that include 
suggestions for the public meeting 
agendas (please indicate which of the 
three meetings is of particular interest to 
you) will be considered if they are 
received by December 30.1988. Written 
comments with suggestions for the May 

I, 1989, CCT solicitation will be 
considered if they are received by 
February 26,1989. In all instances, 
written comments should be submitted 
in triplicate (if possible) to the address 
noted below: 

Address for Comments 

All written comments should be 
submitted to: Dr. C. Lowell Miller, 
Associate Deputy Assistant Secretary 
for Clean Coal, Fossil Energy, FE-22, 
li.S, Department of Energy, Washington. 
DC. 20585. (202) 586-7150. 

Issued in Washington, DC. December 9, 
1988, 

J. Allen Wampler, 

Assistant Secretary, Fossil Eneiyy. 

IFR Doc. 88-28773 Filed 12-13-88: 8:45 am| 
BILLING CODE 60SO-O1-M 


Federal Energy Regulatory 
Commission 

(Docket Nos. QF89-58-000, et at.] 

Megan-Racine Associates, Inc., et al.; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings. 

Take notice that the following filings 
have been made with the Commission: 

1. Megan-Racine Associates, Inc. 

[Docket No. QF83-58-OOOI 
December 6,1988. 

On November 22,1988, Mcgan-Racine 
Associates. Inc. (Applicant), of 16401 
Shagbark Place, Tampa, Florida 33618, 
submitted for filing an application for 
certification of a facility as a qualifying 
cogeneration facility pursuant to 
§292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The topping-cycle cogeneration 
facility will be located in Canton, New 
York. The facility will consist of a 
combustion turbine generator, a heat 
recovery steam generator equipped with 
supplementary firing, and an extraction/ 
condensing turbine generator. Thermal 
energy recovered from the facility will 
be sold to Kraft. Inc. for use in 
processing of milk into finished 
products. The electric power production 
capacity of the facility will be 49,000 
KW. The primary source of energy will 
be natural gas. Construction of the 
facility is scheduled to begin April. 1989. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Southern California Edison Company 
[Docket No. ER89-90-0001 

December 7,1988. 

Take notice that on November 29, 

1988, Southern California Edison 
Company (Edison) tendered for filing the 
Edison-Vemon CDWR Firm 
Transmission Service Agreement 
(Agreement) which has been executed 
by Edison and the City of Vernon, 
California (Vernon). 

Under the Agreement. Edison agrees 
to make firm transmission service 
available to Vernon in 1989 and 1990 
from Vincent Substation to Vernon's 
Point of Delivery during certain hours, 
for Vernon’s CDWR capacity and 
associated energy. Edison will be 
providing firm transmission service for 
up to 62 megawatts of capacity and 
associated energy from CDWR during 
the months of January, February. March, 
April. November, and December and 98 
megawatts of capacity and associated 


energy during the months of May 
through October during 1989 and 1990. 

Copies of this filing were served upon 
the Public Utilities Commission of the 
State of California and the City of 
Vernon, California. 

Comment date: December 27,1988 in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. PacifiCorp Doing Business as Pacific 
Power & Light Company 

[Docket No. ES89-9-000 
December 7.1988. 

Take notice that on November 30, 

1988, PacifiCorp dba Pacific Power & 
Light Company (Pacific) filed its 
application with the Federal Energy 
Regulatory Commission, pursuant to 
section 204 of the Federal Power Act. 
seeking an order: (1) Authorizing it to 
issue and sell, in one or more public 
offerings, prior to December 31.1990, 
fixed or floating rate Debt in aggregate 
principal of not more than $450,000,000 
or, if the Debt is issued at an original 
issue discount, such greater amount as 
shall result in an aggregate offering price 
of not more than $450,000,000 (or its 
equivalent amount in, or based upon, 
foreign currencies determined at the 
time of issue), (2) authorizing it to enter 
into a letter of credit arrangement with 
one or more banks or such other 
agreements as may be necessary or 
appropriate to provide additional credit 
support for the payment of the principal 
of. the interest on, and the premium (if 
any) on the Debt. (3) authorizing it to 
enter into one or more currency 
exchanges, and (4) exempting the 
issuance from competitive bidding 
pursuant to 18 CFR 34.2(b)(2). 

Comment date: December 28,1988, In 
accordance with Standard standard 
Paragraph E at the end of this notice. 

4. The Washington Water Power 
Company 

[Docket No. ER89-92-000| 

December 7,1968. 

Take notice that on November 25. 
1988, The Washington Water Power 
Company (WWP) tendered for filing 
copies of a service schedule applicable 
to what WWP refers to as a Load 
Control Energy Exchange Agreement 
between WWP and The Montana Power 
Company (MPC). WWP states that 
WWP will provide MPC from time to 
time with up to 30 MW of load control 
service in response to a signal provided 
by MFC's automatic generation control 
equipment. 

WWP requests that the requirements 
of prior notice be waived and the 
effective date be made May 3,1988, 
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which is the first day the load control 
services were provided to MFC, 

Comment date: December 27.1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Puget Sound Power & Light Company 
(Docket No. ER89-56-000| 

December 7,1988. 

Take notice that on November 4.1988, 
Puget Sound Power & Light Company 
(Puget) tendered for filing copies of the 
Sixth Amendment to an Exchange 
Agreement with the Washington Water 
Power Company (Washington) which 
provides for the exchange of steam- 
electric generation which, because of 
plant locations and load area locations, 
results in substantial savings in both 
transmission service cost and in transfer 
losses. The savings resulting therefrom 
are shared equally by Washington and 
Puget under the terms of the Exchange 
Agreement. 

The Sixth Amendment shows the 
calculation of estimated costs and 
benefits for the 12-month period 
beginning January 1.1988. It is estimated 
that the equal sharing of benefits under 
the Exchange Agreement will result in 
payments by Puget to Washington of 
$1,518,876 during this period. 

Copies of the filing w^ere served upon 
Washington. 

Comment date: December 27,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Indianapolis Power & Light Company 
(Docket No. ER89-62-000| 

December 7,1988. 

Take notice November 10,1988, 
Indianapolis Power & Light Company 
(IPL) tendered for filing Amendment No. 
2 to the Agreement dated as of October 
9,1986 which sets forth the rates, 
charges, terms and conditions for 
wholesale electric service to Boone 
County Rural Electric Membership 
Corporation (Boone REMC) which is the 
only REMC IPL serves. Amendment No. 

2 extends for an additional two year 
period the term of the existing 
Agreement which would otherwise 
terminate December 9,1988. 

The only customer affected is Boone 
REMC, which has executed said 
Amendment No. 2 and has concurred in 
this filing. 

IPL states that copies of this filing 
were sent to Boone REMC and to the 
Indiana Utility Regulatory Commission. 

Comment date: December 27.1988. in 
accordance with Standard Paragraph E 
at the end of this notice. 


7. The Washington Water Power 
Company 

(Docket No. ER89-91-000| 

December 7.1988. 

Take notice that on November 25. 

1988, The Washington Water Power 
Company (WWP) tendered for filing 
copies of a service schedule applicable 
to what WWP refers to as a 
Transmission Service Agreement 
between WWP and The Montana Power 
Company (MPC). WWP states that 
WWP will provide MPC with firm 
transmission service from the WWP/ 
MPC point of interconnection near the 
Burke 115 kV Switching Station to the 
WWP/Bonneville Power Administration 
(Bonneville) 230 kV point of 
interconnection at the Noxon 
Switchyard. MPC will in turn provide 
WWP with firm transmission service 
from the MPC/Bonneville 230 kV point 
of interconnection at the Garrison 
Substation to Burke. 

WWP requests that the effective date 
be concurrent with the initial deliveries 
of power by MPC to the Los Angeles 
Department of Water and Power which 
is expected sometime in January or 
February 1989. 

Comment date: December 27.1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Southwestern Electric Power 
Company 

(Docket No. ER89-97-0001 
December 7,1988. 

Take notice that on November 29, 

1988, Southwestern Electric Power 
Company (SWEPCO) tendered for filing 
an amendment, dated November 15, 

1988, to a letter agreement, dated 
September 2,1987, between SWEPCO 
and Empire District Electric Company 
(Empire). The Amendment provides for 
the continued sale by SWEPCO to 
Empire of capacity (without reserves) 
and associated energy beyond the 
original November 30,1988 termination 
date. 

SWEPCO requests an effective date of 
December 1.1988 to assure that there is 
no break in service and, accordingly, 
requests waiver of the Commission’s 
notice requirements. 

Copies of the filing were served upon 
Empire and the Missouri Public Service 
Commission. 

Comment date: December 27.1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 


9. Northern States Power Company 
(Minnesota) 

(Docket No. ER89-99-000| 

December 7.1988. 

Take notice that on December 1,1988 
Northern States Power Company 
(Minnesota) tendered for filing a request 
for conditional waiver of the 
Commission's fuel clause regulations 
According to the Company, waiver is 
sought in order to obtain Commission 
approval, if needed, of the recovery 
through the fuel adjustment clause of 
certain payments made under a 
minimum take provision of a coal supply 
contract. The company states that its 
1988 fuel costs include payments to be 
made to a coal supplier under a 
minimum take provision of a coal supply 
contract. The company believes that 
these amounts are properly recordable 
in account 151 and therefore properly 
recoverable through the fuel adjustment 
clause. Waiver is requested only in the 
event that the Commission ultimately 
determines that the payments should not 
be recorded in Account 151. The 
company requests an effective date of 
November 1.1988, for this filing. 

Comment date: December 27.1988. in 
accordance with Standard Paragr.iph F. 
at the end of this notice. 

10. Florida Power & Light Company 
(Docket No. ER89-95-000| 

December 8,1988. 

Take notice that on November 28. 

1988 Florida Power & Light Company 
tendered for filing in this docket what it 
describes as an initial rate schedule for 
service by it to Seminole Electric 
Cooperative, Inc. to provide capacity 
and scheduled incremental energy 
during the forced outage of Seminole 
Unit No. 1. 

Comment date: December 28.1988. in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. Wisconsin Public Service 
Corporation 

(Docket Nos. ER87-44-005 and EL87-36-003I 
December 8.1988. 

Take notice that on November 9.1988, 
Wisconsin Public Service Corporation 
tendered for filing its refund report in 
the above dockets. 

Comment date: December 28.1988, in 
accordance with Standard Paragraph E 
at the end of this docket. 

12. Tapoco, Inc. 

(Docket No. ER82-774-0091 
Deceniber 8.1988. 

Take notice that on September 1.1988, 
Tapoco, Inc. submitted a petition for 
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termination of rate condition imposed in 
Opinion No. 277. Tapoco, Inc. describes 
this condition as requiring it to subsidize 
the power supply costs of Nantahala 
Power and Light Company. Tapoco, Inc. 
states that it requests this relief as of 
November 3,1987, the date that Duke 
Power Company filed its application for 
approval to acquire Nantahala Power 
and Light Company. 

Comment dote: December 28.1988. in 
arxordance with Standard Paragraph E 
at the end of this notice. 

13. Public Service Company of Colorado 
[Docket No. ER88-539-001] 

December 8,1988. 

Take notice that on November 15, 

1988 Public Service Company of 
Colorado filed a notice of compliance 
with a Commission order of September 
30,1988 in this docket. 

Comment date: December 28.1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Wisconsin Public Service 
Corporation 

[Docket Nos. ER87-44-803 and EL87-38-0011 
December 8.1988. 

Take notice that on November 9,1988, 
Wisconsin Public Service Corporation 
tendered for filing its refund report in 
the above dockets. 

Comment date: December 28,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Wisconsin Public Ser\4ce 
Corporation 

[Docket Nos. ER87-44-804 and EL87-36-O021 
December 8.1988. 

Take notice that on November 9,1988, 
Wisconsin Public Service Corporation 
tendered for filing its refund report in 
the above dockets. 

Comment date: December 28,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Pacific Gas & Electric Company 
[Docket No. ER88-302-003) 

December 8,1988. 

Take notice that on November 17, 

1988, Pacific Gas & Electric Company 
(PGandE) tendered for filing its 
compliance filing in response to the 
Commission’s order in this docket of 
October 20,1988. 

Comment dote: December 28,1988, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Alabama Power Company 
[Docket No. E-8851-005I 
December 8.1988. 

Take notice that on October 11,1988, 
Alabama Power Company submitted its 


letter of compliance in response to the 
Commission’s order of September 23. 
1988 in this docket. 

Comment date: December 28,1988. in 
accordance with Standard Paragraph E 
at the end of this notice. 

18. Tamal Suffolk North 
[Docket No. QF88-464-000] 

December 8.1988. 

On November 17,1988, Tamal Suffolk 
North (Applicant), of Tamal Suffolk 
North, 80 E. Sir Francis Drake Blvd., 

Suite 2A, Larkspur, CA 94939 submitted 
for filing an application for certification 
of a facility as a qualifying small power 
production facility pursuant to § 292.207 
of the Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The small power production facility 
will be located at 366 Sheep Pasture 
Road, Port Jefferson Station, New York, 
New York 11777. The facility will consist 
of a low Btu gas-fired steam generator 
and a steam turbine generator. The 
primary energy source will be biomass 
in the form of low Btu gas produced via 
gasification of wood waste. The electric 
power production capacity will be 14 
megawatts. Natural gas and diesel oil 
will be used for startup and as pilot fuel. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph 4 
at the end of this notice. 

19. Dakota County, a Minnesota Political 
Subdivision 

[Docket No. QF89-6(M)00] 

December 8.1988. 

On November 23,1988, Dakota 
County, a Minnesota political 
subdivision (Applicant), of Dakota 
County Government Center, 1560 West 
Highway 55, Hastings, Minnesota 55033 
submitted for filing an application for 
certification of a facility as a qualifying 
small power production facility pursuant 
to § 292.207 of the Commission’s 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The small power production facility 
will be located in Dakota County. 
Minnesota. The facility will coinsist of 
two steam generators and two turbine 
generators. The net electric power 
production capacity will be 20 
megawatts. The primary energy source 
will be biomass in the form of municipal 
solid waste. There is no planned usage 
of natural gas, oil or coal in the facility. 
The facility is proiected to begin 
operation in mid 1993. 

Comment date: Thirty days from 
publication in the Federal Register, in 


accordance with Stanilnru F 

at the end of this nofic:e 

20. City of Chicago. Illinnis » Munit ipdl 
Corporation 

[Docket No. QF89-«M¥>ii‘ 

December 8.1988 

On November 25. (^ly «»* 
Chicago, Illinois, a Munu ipa) 
Corporation, Applicani of. 121 Noidi 
LaSalle Street. Chicago Illinois oomij 
submitted for filing an applicalion bn 
certification of a facility as a (pjalilying 
small power production fainlily pursti.ini 
to § 292.207 of the r.imimissun .« 
regulations. No deferniinaiion riH-s iH^en 
made that the submittal constituu s #i 
complete filing. 

The 2 MW small power prodiitiion 
facility will be located m Chicago 
Illinois. The facility consists of 
waterwall steam generators and steam 
turbine generators The primary eningv 
source is biomass in the form of 
municipal solid waste .Natura! gas use 
for start-up and other purposes, will not 
exceed 1% of the total energy input of 
the facility during any calendar year 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph F. 
at the end of this notln- 

21. Total Petroleum. Inc 
[Docket No. QFhu-su-oihii 
December 8.1988 

On November 18. 1988. Total 
Petroleum, Inc. (Applir:anl|. of Bypass 
142, P.O. Box 188. Ardmore. Oklahoma 
73402, submitted for filing an applicalton 
for certification of a facility as a 
qualifying small power produMion 
facility pursuant to § 292.207 of the 
Commission’s regulations. No 
determination has been made tliai the 
submittal constitutes a complete filing 

The topping-cycle cogeneration 
facility will be located in Ardmore. 
Oklahoma. The facility will consist of 
two combustion turbine generainis iw«» 
heat recovery sleam generators 
equipped for supplemental firing and 
one condensing sleam turbine gi-nerator 
The steam recovered from the 
generators will be used in Total 
Petroleum’s refinery operations Die nei 
electric power production capar ity will 
be 40.44 megawatts. The primary emugv 
source will be natural gas and lefiru'rv 
fuel gas. 

Comment dote. Thirty days Imm 
publication in the Federal Register in 
accordance with Standard Paragfi«pb t- 
at the end of this iioore 
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Standard Paragraphs 

E. Any person desiring lo he heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE., Washington, 
DC 20426. in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashelt 
Sec/v/ary. 

[FR Doc. 88-28689 Filed 12-13-88; 8:45 am] 
BILLING CODE 


[Docket No. TA89-1-16-0011 

National Fuel Gas Supply Corp.; 
Proposed Changes in FERC Gas Tariff 

December 9,1988. 

Take notice that on December 1.1988. 
National Fuel Gas Supply Corporation 
(“National”) tendered for filing 
Substitute Seventeenth Revised Sheet 
No. 4 as part of its FERC Gas Tariff. 

First Revised Volume No. 1, propos^ to 
become effective January 1.1989. 

National states the tariff sheet reflects 
a revision, pursuant to § 154.305(c){4) of 
the Commission's Regulations, to the 
Current Adjustment included in 
National’s first annual PGA filing. 
National states that the purpose of the 
filing is to update National’s annual 
Purchased Gas Cost adjustments to 
reflect changes in the rates charged by 
its pipeline suppliers. 

Further. National slates that 
Substitute Seventeenth Revised Sheet 
No. 4 reflects an overall increase in 
rates of 15.84 cents per dekatherm above 
National s prior quarterly PGA filing, 
which went into effect October 1,1988. 
The overall increase results from an 
increase in current purchased gas costs, 
a positive demand surcharge adjustment 
and a negative commodity surcharge 
adjustment 

National states that copies of this 
filing were served on National's 
jurisdictional customers and on the 
regulatory commissions of the slates of 
New York, Ohio, Pennsylvania. 

Delaware and New Jersey. 

Any person desiring to be heard or to 
protest said filing should file a motion to 


intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rule 214 
or 211 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.214 
and 385.211). All such motions to 
intervene or protests should be filed on 
or before December 18,198a Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken but wiD not serve to make 
Protestants parties to the proceeding. 
Any person wishing lo become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doa 88-28785 Filed 12-13-88; 8:45 amj 
BILUNO CODE «717-0l-il 


(Docket No. TABS-1-17-000] 

Texas Eastern Transmission Corp^ 
Proposed Changes In FERC Gas Tariff 

December 9.198a 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 2,1988 tendered 
for filing c erta in revised tariff sheets as 
part of its FERC Gas Tariff. 

Texas Eastern states that the tariff 
sheets are being filed pursuant to 
section 23. Purchased Gas Cost 
Adjustment, and Section 26, Electric 
Power Cost (EPC) Adjustment, 
contained in the General Terms and 
Conditions of Texas Eastern’s FERC Gas 
Tariff, Fifth Revised Volume No. 1. This 
filing constitutes Texas Eastern’s first 
annual PGA filing pursuant to Section 23 
in accordance with the Commission’s 
recently revised regulations governing 
PGA filings as promulgated by its Order 
No. 483, and also constitutes Texas 
Eastero’s semiannual tracking of 
changes in electric power costs pursuant 
to Section 26. Finally, Sheets Nos, 50. 
50A, SOB, 50C, and SOD reflect the 
deletion of Rate Schedule TS-1 as 
proposed in a separate tariff filing made 
concurrently with this filing. 

Texas Eastern states that in 
complice with § 154.305(a)(2) of the 
Commission's Regulations, a report 
containing detail^ computations which 
clearly show the derivation of the 
current adjustment and a surcharge rate 
to be applied to Texas Eastern’s 
effective rates is attached and enclosed 
in 9-track computer tape format as 
prescribed by FERC Form No. 542-PGA 
(Revised) for formal filing with the 
Commission. 


Texas Eastern slates that the rate 
changes proposed by this filing consist 
of; 

(1) PGA increases of $.061/dth m the 
Demand-1 component of Texas 
Eastern’s sales rates and $.2159/dlh in 
the commodity component and a 
decrease of $.0386/dth in the Demand-2 
component pursuant to Section 23 of 
Texas Eastern’s tariff based upon Texas 
Eastern’s best projection of cost of 
purchased gas for the period February l, 
1989 through April 30,1989 as required 
by § 154.305(c) of the Commission’s 
Regulations and a surchajge rate to 
amortize the current deferral subaccount 
balance in Account 191 as of September 

30.1988 over the 12-month period 
beginning on February 1.1989 as 
required ^ § 154.305(d) of the 
Commission’s Regulations. 

(2) Changes in rates for sales and 
transportation services pursuant to 
Section 26 of Texas Eastern’s tariff to 
reflect the projected annual electric 
power cost incurred in the operation of 
transmission compressor stations with 
electric motor prime movers for the 12 
months beginning February 1,1989 and 
to reflect the EPC surcharge which is 
designed to dear the balance in the 
Deferred EPC account as of October 31, 
1989. 

Texas Eastern states that underlying 
the calculations for rate changes 
proposed with respect to both Section 
23, Purchased Gas Cost Adjustment and 
Section 26. EPC Adjustment, is the 
assumption that the Commission will 
approve and make effective as of or 
prior to Februaiy 1.1989 Texas Eastern’s 
Compliance Filing of October 26,1988 in 
Docket No. RP85-117 et al. This 
assumption has a substantial impact on 
the rate changes proposed. As a result, 
should timely approval of such October 

26.1988 Compliance Filing not be 
forthcoming. Texas Eastern states that it 
will file pursuant to i 154.305(c)(4) to 
revise this annual PGA filing at least 30 
days prior to February 1.1989 lo reflect 
the impact of the October 28 
Compliance Filing not being effective 
during the time period covered by this 
filing. 

Texas Eastern states that the Account 
191 balance proposed to be amortized 
beginning February 1,1989 includes an 
amount of $492,530 related to actual 
purchased gas costs for the period 
August 1988 through September 1988 
incurred by Texas Eastern in excess by 
more than 3% of the computed prelected 
purchased gas costs pursuant to 
§ 154.306(e) of the Commission's 
Regulations. Since § 154.306 requires 
specific Commission approval for such 
amount to be recoverable through a 
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PGA Surcharge. Texas Eastern has 
respectfuly requested the Commission to 
authorize the recovery by Texas Eastern 
of such amount (a mere three tenths of 
one percent above the threshold) on the 
grounds that Texas Eastern incurred 
such additional purchased gas costs for 
reasons beyond its control 

The proposed effective date of the 
above tariff sheets is February 1,1989. 

Copies of the filing were served on 
Texas Eastern’s jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protect said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before December 30,1988. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 88-28788 Filed 12-13-88; 8:45 am) 

BILUNO COD€ 6717-01-M 


[Docket No. TM89-2-17-000] 

Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 9.1988. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 2,1988 tendered 
for filing as part of its FERC Gas Tariff. 
Fifth Revised Volume No. 1. six copies 
of the following tariff sheets: 

Tenth Revised Sheet No. 50 
Ninth Revised Sheet No. 51 

Texas Eastern states Sheet Nos. 50 
and 51 are being filed pursuant to (1) 
Section 4.F of Texas Eastern's Rate 
Schedule SS-2 and Section 4.F of Texas 
Eastern's Rate Schedule SS-3 which 
provide for an automatic rate 
adjustment to flow through any changes 
in CNG Transmission Corporation's 
(CNG) Rate Schedule GSS rates which 
underline Texas Eastern's Rate 
Schedule SS-2 and SS-3 and (2) Section 
25 of the General Terms and Conditions 
of Texas Eastern's FERC Gas Tariff, 

Fifth Revised Volume No. 1. to include 
in Texas Eastern's rates the GRI 
Funding Unit of 1.51 cents per MCF 
approved by the Commission in Opinion 


No. 320 issued on November 30,1988 in 
Docket No. RP88-182. 

Texas Eastern states that CNG filed 
on July 1,1988 to increase the Rate 
Schedule GSS rates as a part of their 
general rate increase filing in Docket No. 
RP88-211-000. The proposed rate 
increase was suspended by Commission 
order dated August 1,1988 in Docket No. 
RP88-211-000 until January 1.1989. 
Pursuant to Rate Schedule SS-2 and SS- 
3 of Texas Eastern's FERC Gas Tariff, 
Fifth Revised Volume No. 1, any change 
in Consolidated's GSS rates are flowed 
through to Texas Eastern's SS-2 and SS- 
3 rates. Schedule A in the Hling reflects 
the calculations involved in tracking the 
GSS rate changes through Texas 
Eastern's Rate Schedules SS-2 and SS- 
3. These rates reflect CNG’s ACA charge 
of $0.0018 per dth which was approved 
by the Commission in an order dated 
September 30.1988 in Docket No. TM89- 
1-22 to be effective October 1.1988. 

Texas Eastern states Schedule D in 
the filing shows the conversion of the 
GRI Funding Unit of 1.51 cents per Mcf 
to 1.46 cents per dry dekatherm (Texas 
Eastern's billing basis). The GRI charge 
of 1.46 cents per dekatherm is reflected 
on Sheets Nos. 50 and 51. 

Texas Eastern states Section 4.F of its 
Rate Schedules SS-2 and SS-3 states 
that each change in Texas Eastern's 
rates to reflect changes in CNG's Rate 
Schedule GSS rates shall become 
effective without suspension. Texas 
Eastern respectfully requests that the 
Commission waive any of its rules and 
regulations necessary to permit this 
filing to become effective on January 1, 
1989. 

The proposed effective date of the 
above tariff sheets is January 1,1989 
and February 1.1989, respectfully. 

Texas Eastern stales that it has before 
the Commission for approval, tariff 
sheets filed October 26.1988 in Docket 
Nos. RP85-177-056. RP88-67-011. and 
CP88-136-<)01. In the event the tariff 
sheets filed October 26.1988 are not 
approved or are altered in any way by 
the Commission's decision. Texas 
Eastern will refile the above listed tariff 
sheets to reflect the Commission's 
decision. 

Copies of the filing were served on 
Texas Eastern's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE., Washington. 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before December 16,1988. Protests will 


be considered by the Commission in 
determining the approphale action lo bt? 
taken, but will not serve to make 
protestants parties to the proceeding 
Any person wishing lo become a party 
must file a motion lo intervene Copies 
of this filing are on file wiih ihe 
Commission and are available for publu 
inspection. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 88-28787 Filed 2-I3-418 H 4S Hni| 
BILUNG CODE 67f7-01-l« 


[Docket Nos. RP85-177-058 and CP88> 136 
002J 

Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 9.1988 

Take notice that Texas Easlem 
Transmission Corporation (Texas 
Eastern) on December 2. I9HH tendered 
for filing as part of its FF.RC Gas 1 aiiff 
Fifth Revised Volume No. 1 and Orinmal 
Volume No. 2. six copies of ihe followinii 
traffic sheets: 

Fifth Revised Volume No / 

Third Revised Sheet No I 
Eleventh Revised Sheet Nu 50 
Eighth Revised Sheet No 5oA 
Eighth Revised Sheet No 5oD 
Eighth Revised Sheet No 5oC 
Eighth Revised Sheet No 5oD 
First Revised Sheet Nos. .100 ;ihH 
Second Revised Sheet No 439 
Second Revised Sheet No 412 
Third Revised Sheet No. 4<)l 
Second Revised Sheet No. 402 
Fifth Revised Sheet No. 40.1 
Sixth Revised Sheet No 404 
Third Revised Sheet No 4/4 
Third Revised Sheet No f)‘K) 

First Revised Sheet No 731 
First Revised Sheet No 732 
First Revised Sheet No 733 
First Revised Sheet No 734 

Original Volume No. 2 

Second Revised Sheet No 984 
Fourth Revised Sheet No 985 
Third Revised Sheet No. 1052 
Texas Eastern states these tariff 
sheets are being filed to reflect the 
cancellation and withdrawal of Texas. 
Eastern's Rate Schedule TS-1 as 
required by the Commission in its orders 
issued October 15,1987 in Docket No. 
RP85-177-019. et oL and September 29. 
1988 in Docket Nos RP85-177-044 
through-046 and CP88-136-000 
Texas Eastern stales that pursuant to 
the Commission's order issued October 
15,1987 in Docket No. RPH5-177-019. e' 
o/.. and September 29.1988 in Docke' 
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Nos. RP85-177-044 through -046 and 
CP88-ia6-000, Texas Eastern was 
ordered to terminate transportation 
service under Rate Schedule TS-1. 
Accordingly. Texas Eastern gave notice 
to Arkansas Louisiana Gas Company, 
Consumers Gas Company, 

Elizabethtown Gas Company, New 
Jersey Natural Gas Company, and Public 
Service Electric and Gas Company 
terminating all Service Agreements 
under Rate Schedule TS-1 as of 
February 1.1989. Therefore, as of 
F’ebruary 1,1989 Texas Eastern will not 
have any effective Rate Schedule TS-1 
Agreements, and under the terms of 
such Rate Schedule will not execute any 
such agreements in the future. 

Texas Eastern states the tariff sheets 
proposed to be withdrawn are Original 
Sheet Nos. 366. 367 and 368 which tariff 
sheets set forth the TS-1 Rate Schedule. 
References to the Rate Schedule TS-1 
rate on Sheet Nos- 985 (Rate Schedule 
X-110) an 1052 (Rate Schedule X-121) 
have been changed to reflect the 
applicable effective Rate Schedule IT-1 
rate. The remaining tariff sheets 
proposed for filing herein are being filed 
soley to relect the appropriate deletion 
of references to Rate Schedule TS-1. 

The proposed effective date of the 
above tariff sheets is February 1,1989. 

Texas Eastern states that it has before 
the Commission for approval, tariff 
sheets filed October 26,1988 in Docket 
Nos. RP85-177-056. RP88-67-011, and 
CP88-136-001. In the event the tariff 
sheets filed October 26.1988 are not 
approved or are altered in any way by 
the Commission's decision, Texas 
Eastern will refile the above listed tarifl 
sheets to reflect the Commission's 
decision. 

Copies of the filing were served on 
Texas Eastern's jurisdictional customers 
and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should Hie a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington, 
DC 20426. in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be filed on or 
before December 18,198a Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois O. CasheU. 

Secretary, 

[FR Doc, 88-28788 Filed 12-13-88; 8:45am] 

BILLING CODE S/iT-OI-M 


[Docket No. TM 89-2-29-000J 

Transcontinental Gas Pipe Line Corp.; 
Proposed Changes In FERC Gas Tariff 

December 9. 1988. 

Take notice that Transcontinental Gas 
Pipe Line Corporation (Transco) 
tendered for filing on December 1,1983, 
Revised Third Substitute Revised Fifty- 
Second Revised Sheet No. 12, Third 
Substitute Fifty-Third Revised Sheet No. 
12, and Second Substitute Fifth-Fourth 
Revised Sheet No. 12 to Second Revised 
Volume No. 1 of its FERC Gas Tariff. 

The purpose of this filing is to track, 
pursuant to Section 4 of Transco's LSS 
Rate Schedule and Section 26 of the 
General Terms and Conditions of 
Volume No. 1 of Transco's tariff, rate 
changes in storage and transportation 
services purchased from Texas Eastern 
Transmission Corporation (TETCO), 
National Fuel Gas Supply Corporation 
(National Fuel) and Consolidated Gas 
Supply Corporation (Con Gas) which are 
included in Transco's Rate Sdicdule S-2 
and LSS. 

Transco stales that on Aug. 31,1988. 
lETCO filed revised rates, to be 
effective September 1.1988 to reflect a 
revision to its compliance filing of July 
22,1988 in Docket No. RP88-67. Included 
therein was an increase in TETCO's 
demand chaige for service rendered 
under Rate Schedule X-28 which is 
utilized by Transco to render service to 
its customers under Rate Schedule S-2. 
Transco's tariff sheet proposed effective 
September 1.1988 reflects the resulting 
rate incease in its Rate Schedule S-2 
demand charges. 

Transco states that it purchases 
transportation service under National 
Fuel's Rate Schedule X-42 and storage 
service under Con Gas' Rate Schedule 
CSS to provide service under Transco's 
Rate Schedule LSS. National Fuel's filing 
of August 31,1988 in Docket Nos. TQa9- 
1-16 et al. and Con Gas* filing of August 
3a 1968 in Docket No. RP88-217 et ai 
reflect a reduction in the Commission 
approved ACA charge effective October 

1.19 88. Similarly, on September 2.1988 
TETCO filed in Docket No. TM89-1-17 
revised Rale Schedule X-28 rates to 
reflect a reduction in the Commission 
approved ACA charge effective October 

1.1988. Transco's tariff sheet proposed 
effective October 1,1988 reflects the 


revised ACA charges under its Rate 
Schedules LSS and S-2. 

Transco states that in this filing is a 
revised tariff sheet proposed to be 
effective November 1.1968 which 
incorporates the revised Rate Schedules 
LSS and S-2 rates filed herein into 
Transco's November 2,1988 minimum 
bill compliance filing in Docket Nos. 
RP87-7-042 and RP86-48-002. 

Transco states that copies of the filin^^ 
are being mailed to each of its 
customers and interested State 
Commission. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE.. Washington, 
DC 20426, in accordance with § 385.214 
and § 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
December 16.1988. Protests will be 
considered by Commission in 
determining the appropriate action to he 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection in the Public Reference 
Room. 

Lois D. Cashcll, 

Secretary, 

[FR Doc. 88-28789 Filed 12-13-88; 8:45 am] 
BILLING CODE 6717>Vt-M 


[Docket No. RP89-43-00QI 

Valero Interstate Transmission Co.; 
Tariff Filing 

December 0.1968. 

Take notice that on December 5,1988. 
Valero Interstate Transmission 
Company (“Vitco") tendered for filing 
the following Tariff Sheets as part of its 
FERC Gas Tariff, Original Volume No. 2: 
Ist Revised Sheet No. 95 
Original Sheet No. 95.1 

Vitco states these tariff sheets 
establish a fixed take-or-pay charge 
designed to recover fifty percent (50%) 
of Vitco's take-or-pay buy-out and buy¬ 
down costs in accordance with the 
provisions of Order No. 50a The take- 
or-pay costs indude (a) amounts 
actually paid by Vitco under settlements 
entered into prior to December 1,1988 
and (b) iake-or-pay costs which Vitco 
reasonably expects to pay pursuant to 
settlement agreements entered into as of 
December 1,1988, with payments to 
commence within nine months of this 
filing. 
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Vilco proposes to allocate the take-or- 
pay costs to the sole jurisdictional sales 
customer to whom the subject gas 
purchase contracts are dedicated, El 
Paso Natural Gas Company ("El Paso"). 
The total amount that Vitco seeks to 
recover from El Paso is $1,325,000, 
exclusive of interest. 

Vitco states it is electing, pursuant to 
Order No. 500, to absorb fifty percent 
(30%) of its take-or-pay costs and collect 
fifty percent (50%) from El Paso through 
a fixed demand surcharge. If El Paso 
prefers to pay the charges over an 
extended period, not to exceed eighteen 
(18) months, Vitco is willing to so collect 
the costs along with interest computed 
in accordance with § 154.67 of the 
Commission's Regulations. 

In the event El Paso or a state agency 
elects to contest the prudence of the 
subject costs, Vitco seeks the right to 
bill El Paso through a demand surcharge 
the fuJJ amount of the take-or-pay costs 
found to be prudently incurred. Vilco 
requests that all parties be required to 
elect whether or not to contest prudence 
within thirty (30) days from the effective 
date of the filing. 

Vitco further requests that it be 
permitted to file after December 31,1983 
to collect, consistent with Order No. 500, 
luke-or-pay costs which are subject to 
litigation, arbitration, or settlement as of 
December 31.1988, or any later date the 
Commission may establish. 

Vitco requests a proposed effective 
date for the proposed tariff sheets of 
January 5.1989, and requests waiver of 
the general rate filing requirements of 
§ 154.63 of the Commission's 
regulations. 

Copies of the filing were served on El 
Paso and interested state commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. Union 
Center Plaza Building, 825 North Capitol 
Street NE., Washington, DC 20426. in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure. All such motions or protests 
should be filed on or before December 
16.1988. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceedings. Any person wishing to 
become a party must file a motion to 
intervene. Copies of Vitco’s filing are on 
file with the Commission and are 
available for public inspection. 
boi» D. Cashell, 

Secretary. 

|ER Doc. 88-28790 Filed 12-13-88; 8:45 am) 
BfLUHO cooe ft 717 - 01 -M 


ENVIRONMENTAL PROTECTION 
AGENCY 

OPP-180795; FRL 3491-1] 

Emergency Exemptions 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: EPA has granted specific 
exemptions for the control of various 
pests to the 11 States listed below. Five 
crisis exemptions were initiated, by the 
Arkansas State Plant Board, California 
Department of Food and Agriculture, 
and the Maryland, Montana, and Texas 
Departments of Agriculture. Three 
guarantine exemptions were granted to 
the California Department of Food and 
Agriculture, the Mississippi Department 
of Agriculture, and the New jersey 
Department of Environmental 
Protection. These exemptions, issued 
during the months of September and 
October, are subject to application and 
time restrictions and reporting 
requirements designed to protect the 
environment to the maximum extent 
possible. Information on these 
restrictions is available from the contact 
persons in EPA listed below. 

DATES: See each specific, crisis, or 
guarantine exemption for its effective 
date. 

FOR FURTHER INFORMATION CONTACr. 

See each emergency exemption for the 
name of the contact person. The 
following information applies to all 
contact persons: 

By mail: Registration Division (TS- 
767C). office of pesticide Programs, 
Environmental Protection Agency, 401 
M St., Washington. DC 20460. 

Office location and telephone number: 
Rm. 716, CM# 2,1921 Jefferson Davis 
Highway, Arlington, VA (703-557- 
1806). 

SUPPLEMENTARY INFORMATION: EPA has 

granted specific exemptions to the: 

1. Arizona Commission of Agriculture 
and Horticulture for the use of Hydrogen 
cyanamide of table grapes to promote 
uniform bud-break; October 13,1988, to 
January 31.1989. A notice was published 
in the Federal Register of September 21, 
1988 (53 FR 38635). This exemption was 
granted on the basis that there are no 
registered alternative pesticides which 
will promote uniform bud-break on table 
grapes. Based on information provided 
by the Applicant and comments in 
connection with the Federal Register 
notice, unfavorable weather will result 
in both yield and price decline 
producing economic losses if an 
effective pesticide is not made 
available. Residues of hydrogen 


cyanamide will not exceed 0.1 ppm in or 
on grapes. This residue level should not 
pose a threat to the public health. There 
has been progress toward registration 
(necessary toxicity studies have been 
initiated). Precautions on the label and 
in the authorizing mailgram are 
adequate to protect mixers, loaders, 
applicators, and endangered species. 

(Jim Tompkins) 

2. California Department of Food and 
Agriculture for the use of hydrogen 
cyanamide on table grapies to promote 
uniform bud-break; October 13.1988, to 
February 15,1989. A notice was 
published in the Federal Register of 
September 13.1988 (53 FR 35372). This 
exemption was granted on the basis that 
there are no registered alternative 
pesticides which will promote uniform 
bud-break on table grapes. Based on 
information provided by the Applicant 
and comments in connection with the 
Federal Register notice, unfavorable 
weather will result in both yield and 
price decline producing economic losses 
if an effective pesticide is not made 
available. Residues of hydrogen 
cyanamide will not exceed 0.1 ppm in or 
on grapes. This residue level should not 
pose a threat to the public health, there 
has been progress toward registration 
(necessary toxicity studies have been 
initiated). Precautions on the label and 
in the authorizing mailgram are 
adequate to protect mixers, loaders 
applicators, and endangered species. 
(Jim Tompkins) 

3. California Department of Food and 
Agriculture for the use of fenamiphos on 
plums and prunes to control nematodes; 
September 19,1988, to September 15, 
1989. (Libby Pemberton) 

4. California Department of Food and 
Agriculture for the use of sodium 
chlorate on dry beans as a desiccant; 
September 26,1988, to December 31, 
1988. (Robert Forrest) 

5. California Department of Food and 
Agriculture for the use of chlorothalonil 
on mushrooms to control VertieiJ/ium 
fungicola, dry bubble or brown spot 
disease; October 1,1988, to September 
30.1989. (Cene Asbury) 

6. Colorado Department of Agriculture 
for the use of chlorpyrifos on winter 
wheat to control Russian wheat aphid: 
October 8 . 1988, to December 31, 198a 
(Robert Forrest) 

7. Florida Department of Agriculture 
for the use of anilazine on watercress to 
control Cercospora; September 1,198a 
to June 1.1989. (Jim Tompkins) 

8. Illinois Department of Agriculture 
for the use of thiabendazole on stored 
corn to control storage mold and fungi; 
September 19,1988, to fanuary 1,1989. 
(Jim Tompkins) 
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9. Illinois Department of Argiculture 
for the use of permethrin of turnip and 
mustard greens to control cabbage 
worms and aphids; September 22.1988. 
to January 1.1989. (Libby Pemberton) 

10. Michigan Department of 
Agriculture for the use of sodium 
chlorate on dry edible beans as a 
desiccant; September 22,1988, to 
October 31,1988. (Robert Forrest) 

11. Mississippi Department of 
Agriculture and Commerce for the use of 
sodium chlorate on southern peas and 
lima beans as a dessicant; September 

23.1988, to November 1.1988. (Robert 
Forrest) 

12. Missouri Department of 
Agriculture for the use of thiabendazole 
on stored com to control storage mold 
and fungi; September 19.1988, to 
January 1.1989. (Jim Tompkins) 

13. New York Department of 
Environmental Conservation for the use 
of sulfur dioxide on table grapes to 
control decay and mold; October 3.1988, 
to December 31,1988. (Libby Pemberton) 

14. Oregon Department of Agriculture 
for the use of carbofuran on peppermint 
to control strawberry root weevil larvae; 
September 8.1988. to October 31.1988. 
(Robert Forrest) 

15. Texas Department of Agriculture 
for the use of bifenthrin on field, pop, 
and seed com to control Banks grass 
mites and two-spotted spider mites; 
September 27.1988, to December 31. 

1988. (Gene Asbury) 

Crisis exemptions were initiated by 
the: 

1. Arkansas State Plant Board on 
September 23.1988. for the use of 
sodium chlorate on southern peas as a 
desiccant. This program has ended. 
(Robert Forrest) 

2. California Department of Food and 
Agriculture on September 1.1988. for the 
use of sethoxydim on dry beans to 
control watergrass. This program has 
ended. (Robert Forrest) 

3. Maryland Department of 
Agriculture on September 23.1988. for 
the aerial use of glyphosate on com to 
control Johnsongrass. This program has 
ended. (Libby Pemberton) 

4. Montana Department of Agriculture 
on October 3,1988, for the use of 
chlorpyrifos on wheat to control Russian 
wheat aphids. This program has ended. 
(Robert Forrest) 

5. Texas Department of Agriculture on 
October 10,1988, for the use of sodium 
chlorate on pinto beans as a preharvest 
desiccant. This program has ended. 
(Robert Forrest) 

Quarantine exemptions were granted 
to the: 

1. California Department of Food and 
Agriculture for the use of methol on 
honey bee hives to control Acarine 


mites; September 7,1988, to September 

7.1991. (Robert Forrest) 

2. Mississippi Department of 
agriculture for the use of menthol on 
honey bee hives to control Acarine 
mites; September 5,1988, to September 

15.1991. (Robert Forrest) 

3. New Jersey Department of 
Environmental Protection for the use of 
menthol on honey bee hives to control 
tracheal mites; October 13,1988, to 
October 13.1991. [Robert Forrest) 

Authority: 7 U.S.C. 136. 

Dated: November 23,1988. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

(FR Doc. 88-28644 Filed 12-13-88; 8:45 am] 
BtLUNQ CODE S560>S0>M 


lOPP-180794; FRL-3490-9) 

Emergency Exemptions 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: EPA has granted specific 
exemptions for the control of various 
pests to the eight States and two crisis 
exemptions were initiated by the Florida 
Department of Agriculture and 
Consumer Service and the Texas 
Department of Agriculture. Also listed is 
a quarantine exemption granted to the 
United States Department of 
Agriculture, Department of Animal Plant 
Health Inspection Service. These 
exemptions, issued during the months of 
October 1987 through May 1988, were 
inadvertently omitted from the monthly 
notices, and are subject to application 
and timing restrictions and reporting 
requirements designed to protect the 
environment to the maximum extent 
possible. Information on these 
restrictions is available from the EPA 
contact persons listed below. 

DATES: See each specific, crisis, and 
quarantine exemption for its effective 
date. 

FOR FURTHER INFORMATION CONTACr. 

See each emergency exemption for the 
name of the contact person. The 
following information applies to all 
contact persons: 

By mail: Registration Division (TS- 
767C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washington, DC 20460. 
Office location and telephone number: 
Rm. 716, CM#2,1921 Jefferson Davis 
Highway. Arlington, VA. (703-557- 
1806). 

SUPPLEMENTARY INFORMATION: EPA has 
granted specific exemptions to the: Q02 


1. California Department of Food and 
Agriculture for the use of prometryn on 
parsley to control cheeseweed. burning 
nettle, and shepherd's purse; October 5, 

1987, to May 31.1988. (Libby Pemberton) 

2. California Department of Food and 
Agriculture for the use of metalaxyl on 
strawberries to control Phytophora 
fragariae; December 7,1987, to April 30, 

1988. (Donald Stubbs) 

3. California Department of Food and 
Agriculture for the use of glyphosate in 
dates to control Bermudagra.ss; April 26, 
1988, to December 1,1988. (Donald 
Stubbs) 

4. Indiana State Chemist and Seed 
Commission for the use of Harmony on 
wheat to control wild garlic: February 

17.1988. to April 30.1988 | Robert 
Forrest) 

5. Michigan Department of Agriculture 
for the use of clopyralid on sugarbeets 
to control Canada thistle and perennial 
sowthistle; May 17.1988. to |uly 15,1988. 
(Libby Pemberton) 

6. Montana Department of Agriculture 
for the use of clopyralid on sugarbeets 
to control Canada thistle, cocklebur, and 
wild sunflowers: May 17,1988. to July 

30.1988. (Libby Pemberton) 

7. New Jersey Department of 
Environmental Protection for the use of 
metalaxyl on cranberries to control root 
rot; April 7,1988, to December 31,1988. 
(Robert Forrest) 

8. Ohio Department of Agriculture for 
the use of Harmony on wheat to control 
wild garlic; February 23,1988, to April 

30.1988. (Robert Forrest) 

9. Pennsylvania Department of 
Agriculture for the use of Imazethapyr 
(Pursuit) on snap beans to control 
weeds; April 5,1988. to September 30. 
1988. (Robert Forrest) 

10. Texas Department of Agriculture 
for the use of cypermethrin on dry bulb 
onions to control onion and western 
flower thrips; March 1,1988. to 
September 15,1988. (Gene Asbury) 

Crisis exemptions were initiated by 
the: 

1. Florida Department of Agriculture 
and Consumer Services on January 8. 
1988. for the use of benomyl on cabbage 
to control white mold (Sclerotinia 
sclerotiorum). This program has ended. 
(Don Stubbs) 

2. Texas Department of Agriculture on 
April 8,1988. for the use of ethyl 
parathion on rape of control aphids. 

This program has ended. (Robert 
Forrest) 

A quarantine exemption was granted 
to the United States Department of 
Agriculture, Department of Animal Plant 
Health Inspection Service, for the use of 
quaternary compounds on field 
equipment to control witchweed seed in 
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North and South Carolina; February 4, 
1988 . to February 4.1991. [Donald 
Stubbs) 

Authority: 7 U.S.C. 136. 

Dated: November 23.1988. , 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

(FR Doc. 88-28643 Filed 12-13-88; 8:45 am) 
bilunq code eseo-so-M 


(OPP-100058; FRL-3490-a ) 

Unisys Systems Support Group; 
Transfer of Data 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

SUMMARY: This is a notice to certain 
persons who have submitted 
information to EPA in connection with 
pesticide information requirements 
imposed under the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) 
and the Federa l Fo od. Drug, and 
Cosmetic Act (FFDCA). UNISYS 
Systems Support Group (UNISYS) has a 
contract with EPA to operate and 
maintain a National Computer Center 
(NCC) located at the Research Triangle 
Park, North Carolina, a Washington 
Information Center (WIC) located at 
EPA headquarters In Washington, DC, 
and an integrated communications 
network to make the NCC mainframe 
processing capacity available to CPA 
locations throughout the United States. 
Some of the submitted information that 
has been placed on the NCC mainframe 
may have been claimed to be 
confidential business information (CBl) 
by submitters. Access to this 
information by EPA contractors is 
authorized by 40 CFR 2.307(h)(3) and 40 
CFR 2.308(i)(2). This action will serve to 
notify affected persons. 

DATE: UNISYS employees at the WIC 
who are newly-involved with this 
information will be given access to it no 
sooner than December 21,1988. Other 
UNISYS employees (at the NCC) 
continue to have access. 

FOR FURTHER INFORMATION CONTACT: 

By mail; Catherine S. Grimes, Program 
Management and Support Division 
(TS-757C), Office of Pesticide 
Programs, Environmental Protection 
Agency. 401 M St., SW., Washington. 
DC 20460. 

Office location and telephone number. 
Rm. 212 , CM#2,1921 Jefferson Davis 
Highway, Arlington, VA, (703-557- 
4460). 

SUPPLEMENTARY INFORMATION: Under 
Contract No. 68-01-6658, UNISYS 
manages components of a national EPA 


data processing and communications 
network at both the NCC and WIC. 

The NCC is equipped with mainframe 
hardware and software to provide a 
major multiuser operating system 
environment as well as major data base 
management, data processing, 
computational, statistical, graphics, and 
related support and utility applications. 
NCC is also equipped with 
communications hardware and software 
necessary to make the NCC mainframe 
environment accessible within a 
national network from EPA locations 
throughout the United States. 

The WIC is a high capacity node in 
the national network to provide services 
to the high concentration of EPA 
program activities located at 
headquarters in Washington, DC. These 
facilities are used by the Office of 
Pesticide Programs (OPP) and therefore 
some information submitted to EPA 
under FIFRA and the FFDCA resides 
within this system environment, and is 
therefore accessible to UNISYS 
employees who work at the NCC and 
the WIC. UNISYS employees who 
maintain and operate the NCC and WIC 
facilities have access to all data and 
software within the system 
environment. This access is incidental to 
their work, which involves loading and 
maintenance of all system and 
applications software, system 
performance tuning, data file backup 
services, diagnosis and remedy of 
system hardware and software failures, 
routing and distribution of printed 
system output, production of system 
utilization statistics, and 
implementation of EPA-direcled security 
protocols within the system 
environment. While UNISYS employees 
have complete access to all data witliin 
the NCC/WIC environment, they are not 
in a position to know the actual 
significance of the data, nor do they use 
the data within its subject-matter 
context. 

OPP has determined that placement of 
submitted information on the NCC 
network environment, and the resulting 
access by UNISYS to this information 
(relating to all pesticides covered by the 
OPP regulatory program) is necessary to 
the carrying out, by OPP, of regulatory 
responsibilities under FIFRA and 
FFDCA. Some of this information is 
entitled to confidential treatment. 

In accordance with the requirements 
of 40 CFR 2.301(h)(2). UNISYS shall not 
use the information for any purpose 
other than the purpose( 8 ) specified in 
the contract; shall not ^sclose the 
information in any form to a third party 
without prior written approval from the 
agency or affected business; and shall 
require that each official and employee 


of the contractor sign an agreement to 
protect the information from 
unauthorized release. In addition, 
UNISYS has submitted a security plan 
under which CBI within the national 
system environment will be secured— 
safe from unauthorized access or 
compromise. This security plan has been 
approved by EPA. No information will 
be provided to any employees of this 
contractor until the above requirements 
have been fully met with respect to 
those employees. 

Dated: November 29,1988. 

Douglas D. Campt, 

Director, Office of Pesticide Programs. 

[FR Doc. 88-28645 Filed 12-13-88; 8:45 am) 
BILUNG CODE 6560-50-M 


(FRL-3491-3J 

Clean Water Act Class II; Proposed 
Administrative Penalty Assessment 
and Opportunity to Comment 
Regarding Leggett & Platt, Inc., 
Carthage, MO 

December 5,1988. 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice of proposed 
administrative penalty assessment and 
opportunity to comment regarding 
Leggett & PlatL Inc., Carthage. Missouri. 

summary: EPA is providing notice of a 
proposed administrative penalty 
assessment for alleged violations of the 
Clean Water Act. EPA is also providing 
notice of opportunity to comment on the 
proposed assessment. 

Under 33 U.S.C. 1319(g). EPA is 
authorized to issue orders assessing 
civil penalties for various violations of 
the Act. EPA may issue such orders 
after filing a Complaint commencing 
either a Class I or Class II penalty 
proceeding. EPA provides public notice 
of the proposed assessment pursuant to 
33 U.S.C. 1319(g)(4)(a). 

Class 11 proceedings are conducted 
under EPA’s Consolidated Rules of 
Practice Governing the Administrative 
Assessment of Civil Penalties and the 
Revocation and Suspension of Permits, 
40 CFR Part 22 . The procedures by 
which the public may submit written 
comments on a proposed Class U order 
or participate in a Class 11 proceeding, 
and the procedures by which a 
respondent may request a hearing, arc 
set forth in the Consolidated Rules. The 
deadline for submitting public comment 
on a proposed Class II order is thirty 
days after issuance of this public notice. 

On November 30,1988, EPA 
commenced the following Class II 
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proceeding for the assessment of 
penalties by filing with the Regional 
Hearing Clerk, U.S. Environmental 
Protection Agency, Region VII, 726 
Minnesota Avenue, Kansas City, Kansas 
66101. (913) 236-2811. the following 
Complaint: In the Matter of Leggett & 
Platt, Inc., 1225 East Central. Carthage. 
Missouri; EPA Docket No. VII 89-W- 
0003. 

The Complaint proposes a penalty of 
$125,000. for effluents discharged from 
the Leggett & Platt. Inc. processing plant 
to the City of Carthage Water and 
Electric Plant wastewater treatment 
facilities in excess of the Iron and Steel 
Point Source Categorical Pretreatment 
Standards at 40 CFR Part 420, 47 FR 
23284, May 27,1982, as amended. 

FOR FURTHER INFORMATION: Persons 
wishing to receive a copy of EPA’s 
Consolidated Rules, review the 
Complaint or other documents filed in 
this proceeding, comment upon the 
proposed penalty assessment, or 
otherwise participate in the proceeding 
should contact the Regional Hearing 
Clerk identified above. 

The administrative record for the 
proceeding is located in the EPA 
Regional Office at the address stated 
above, and the file will be open for 
public inspection during normal 
business hours. All information 
submitted by Leggett & Platt. Inc. is 
available as part of the administrative 
record, subject to provisions of law 
restricting public disclosure of 
confidential information. In order to 
provide opportunity for public comment, 
EPA will issue no final order assessing a 
penalty in this proceeding for thirty days 
from the date of this Notice. 

Date; November 30,1988. 

Morris Kay, 

Regional A dministrator, 

|FR Doc. 88-28732 Filed 12-13-88; 8:45 am] 
BILLING CODE 6$6e-50-M 


FEDERAL MARITIME COMMISSION 
Agreementfs) Filed 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington. DC Office of the Federal 
Maritime Commission. 1100 L Street. 
NW.. Room 10325. Interested parties 
may submit comments on each 


agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224-200193. 

Title: Jacksonville Port Authority 
Terminal Agreement. 

Forties: Jacksonville Port Authority 
(Authority) C.N. Lloyd Brasileiro 
(CNLB). 

Synopsis: The agreement provides 
that the Authority will give CNLB 
incentive tariff discounts for wharfage 
and container and chassis receiving/ 
delivery charges based on the number of 
vessel calls. The term of the agreement 
is for one year. 

By Order of the Federal Maritime 
Commission. 

Dated: December 9,1988. 

Joseph C. Polking. 

Secretary. 

|FR Doc. 88-28755 Filed 12-13-88; 8:45 amj 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 

Metrocorp, Inc.; Application To 
Provide Armored Car and Courier 
Services 

Metrocorp. Inc., East Moline, Illinois, 
has applied, pursuant to section 4(c)(8) 
of the Bank Holding Company Act (12 
U.S.C. 1843(c)(8)) (“BHC Act”) and 
§ 225.23(a)(3) of the Board's Regulation 
Y (12 CFR 225.23(a)], for permission to 
engage de novo through Metro Armored 
Couriers, Inc., East Moline, Illinois, in 
the activity of providing armored car 
and courier services. 

These proposed activities include: (i) 
Providing fully-insured transportation of 
cash, negotiable instruments, securities, 
and valuables; collecting currency and 
checks from commercial customers and 
nonbank financial institutions and 
transporting these collections to and 
depositing them with financial 
institutions; and delivering cash, 
negotiable instruments, securities, and 
valuables to commercial customers and 
nonbank financial institutions; (ii) 
providing related services, such as 
interbank transfers, coin wrapping, 
change delivery, mail delivery, payroll 
check cashing, and servicing of 


automatic teller machines; and (iii) 
providing incidental courier services as 
permitted under § 225.25(b)(10) of the 
Board’s Regulation Y. 

Section 4(c)(8) of the BUG Act 
provides that a bank holding company 
may, with Board approval, engage in 
any activity "which the Board after due 
notice and opportunity for hearing has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto.” A particular 
activity may be found to meet the 
"closely related to banking” test if it is 
demonstrated that banks have generally 
provided the proposed activity; that 
banks generally provide services that 
are operationally or functionally similar 
to the proposed activity so as to equip 
them particularly well to provide the 
proposed activity; or that banks 
generally provide services that are so 
integrally related to the proposed 
activity as to require their provision in a 
specialized form. National Courier Ass'n 
V. Board of Governors, 516 F.2d 1229, 
1237 (D.C. Cir.1975). In addition, the 
Board may consider any other basis that 
may demonstrate that the activity has a 
reasonable or close relationship to 
banking or managing or controlling 
banks. Board Statement Regarding 
Regulation Y. 49 FR 806 (1984). 

The Board has not previously 
considered an application to engage in 
armored car and courier services. The 
Board has considered, however, on two 
occasions adding armored car services 
to the list of nonbanking activities that 
are closely related to banking. See 49 FR 
9215 (1984); 36 FR 21897 (1971). On both 
occasions, the Board decided to take no 
action. See FR 39994; 38 FR 32126 (1973). 

Applicant states that the proposed 
activity is so closely related to banking 
as to be a proper incident thereto on the 
basis of its belief that banks engage in 
activities that are functionally and 
operationally similar to those involved 
in the application, including the 
handling or transfer or currency and 
valuables. 

In determining whether a particular 
activity is a proper incident to banking, 
the Board considers whether the 
performance of the activity by an 
affiliate of a holding company can 
reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
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concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsound banking practices. Applicant 
maintains that permitting bank holding 
companies to engage in the proposed 
activities would be procompetitive and 
would enable holding companies to 
provide greater convenience and 
increased services to customers. In 
addition. Applicant believes that the 
proposal would not result in adverse 
effects. 

In publishing the proposal for 
comment, the Board does not take any 
position on issues raised by the proposal 
under the BHC Act. Notice of the 
proposal is published solely in order to 
seek the views of interested persons on 
the issues presented by the application 
and does not represent a determination 
by the Board that the proposal meets or 
is likely to meet the standards of the 
BHC Act. 

Comments are requested on whether 
the proposed activity is “so closely 
related to banking or managing or 
controlling banks as to be a proper 
incident thereto,’* and whether the 
proposal as a whole can “reasonably be 
expected to produce benefits to the 
public, such as greater convenience, 
increased competition or gains in 
efficiency, that outweigh possible 
adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.” 

Any request for a hearing on these 
questions must, as required by § 262.3(e) 
of the Board's Rules of Procedure (12 
CFR 262.3(e)), be accompanied by a 
statement of the reasons why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute, 
summarizing the evidence that would be 
presented at a hearing, and indicating 
how the party commenting would be 
aggrieved by approval of the proposal. 

The application may be inspected at 
the offices of the Board of Governors or 
the Federal Reserve Bank of Chicago. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles. 

Secretary. Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551, not later than January 13. 

1989. 

Board of Governors of the Federal Reserve 
System, December 8 , 1988. 

James McAfee. 

Associate Secretary of the Board. 

[VR Doc. 88-28685 Filed 12-13-88; 8:45 am] 
billing code 621 (M) 1 >M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 
1ORD-059-N] 

Medicare and Medicaid Programs; 
Health Care Financing Research and 
Demonstration; Availability of Funds 
for Cooperative Agreements and 
Grants, Medicare Catastrophic 
Coverage Act of 1988 

agency: Health Care Financing 
Administration (HCFA), HHS. 

ACTION: General notice. 

summary: This notice announces the 
availability of HCFA funds for certain 
priority research and demonstration 
cooperative agreements and grants to 
conduct projects related to the Medicare 
Catastrophic Coverage Act of 1988 (Pub. 
L. 100-360). The closing date for receipt 
of applications in response to this 
solicitation is February 6,1989. 

This notice also postpones the closing 
date for receipt of applications for fiscal 
year 1989 in response to the general 
statement of funding priorities for 
research and demonstration grants and 
cooperative agreements announced in 
the Federal Register on September 10, 
1987 (52 FR 34304). The new closing date 
will be announced in the Federal 
Register in the near future along with 
the statement of revised funding 
priorities for fiscal year 1989. 

DATES: The closing date for submission 
of letters of intent is December 30,1988; 
the closing date for submission of 
applications is February 6,1989. 
APPLICATION kits: Standard application 
forms and related instructions are 
available from, and must be formally 
submitted to: Paul McKeown, Grants 
Officer, Health Care Financing 
Administration, Office of Budget and 
Administration. Room 364 East High 
Rise, 6325 Security Boulevard, 

Baltimore. Maryland 21207-5187, (301) 
966-5157. 

Mr. McKeown is also available to 
answer questions and to provide 
guidance concerning the completion of 
the application forms. 

FOR FURTHER INFORMATION CONTACT: 
Michael Spodnik, Health Care Financing 
Administration, Office of Research and 
Demonstrations, Research and 
Demonstration Program Support Branch. 
2-D-8 Oak Meadows Building, 6325 
Security Boulevard, Baltimore. 

Maryland 21207-5187. (301) 966-6637. 
SUPPLEMENTARY INFORMATION: This 
notice solicits cooperative agreement 
and grant applications for HCFA 
research and demonstration projects in 
certain priority areas resulting from the 


enactment of the Medicare Catastrophic 
Coverage Act of 1988 (Pub. L. 100-360). 
That legislation mandates the 
development and implementation of a 
series of demonstration projects. It also 
mandates the implementation of 
research in certain specific areas, most 
notably in the long-term care and drug 
benefit areas. We are developing 
specific study plans for these research 
areas and expect to be announcing 
through the Commerce Business Daily 
our specific contract needs; however, we 
are encouraging the stimulation of 
research in these areas through this 
solicitation. 

The application procedures, general 
policy considerations, criteria to be used 
in reviewing the applications, and 
selection criteria announced in the 
September 10,1987 Federal Register 
notice (52 FR 34304) of general funding 
priorities will continue to apply to this 
solicitation. A copy of that notice is 
included in the package of application 
materials that can be obtained by 
contacting the HCFA Grants Officer. 

(See APPUCATIONS KITS section). 

Potential applicants should be aware 
that we are requiring the submission by 
December 30,1988, of a letter of intent 
from all organizations intending to 
submit an application in response to this 
solicitation. This letter is described in 
the September 10.1987 notice. 

The general notice of funding 
priorities for fiscal year 1989 research 
and demonstration grants and 
cooperative agreements is currently 
under development. We expect to 
publish that general solicitation in the 
Federal Register in the near future. 
Therefore, we have postponed the 
November 7,1988 closing date 
previously announced in the Federal 
Register (52 FR 34304); the new closing 
date will be included in the general 
solicitation. 

1. Medicare Catastrophic Coverage Act 
Studies 

Public Law 100-360 provided for a 
new program of expanded benefits for 
Medicare beneficiaries. As a result of 
this legislation, a number of new 
research studies are required, 
particularly in the areas of long-term 
care and impact of the new catastrophic 
benefit program on cost, access, and 
utilization (particularly in the area of 
prescription drugs). We are encouraging 
through this cooperative agreement and 
grant solicitation the stimulation of 
research efforts in these areas. We are 
also interested in receiving applications 
to respond to the demonstration 
initiatives mandated by the legislation. 
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A, Research Studies 

There are a number of important 
areas of study resulting from Pub. L. 
100-360. These areas can be divided 
generally into two groups: Projects that 
will provide us information to make 
more informed decisions on program 
implementation and policy, and projects 
that will assist us in evaluating the 
impact of the new program of benefits. 
We are currently developing specific 
research study and evaluation plans for 
the long-term care, drug benefit, and 
general program evaluation areas; we 
expect to announce later this year 
through the Commerce Business Daily 
our specific contract needs in these 
areas. 

In addition to specific contract needs, 
however, we are encouraging the 
stimulation of research in these areas by 
making available funds for grants and 
cooperative agreements designed to 
expand the current state of Imowledge 
and information available in these 
areas. Areas where we are encouraging 
research include the following: 

•Impact of the catastrophic benefit on 
beneficiary utilization of services 
(volume, composition and outcomes, 
beneficiary out-of-pocket expenditures, 
and program outlays). We are interested 
in the broad impact on utilization, both 
of institutional and noninstitutional 
care, covered and noncovered services. 
Areas of particular interest include 
changes in utilization of services 
resulting from new benefits, such as 
prescription drugs and mammography 
screening. 

• The response of the private health 
insurance sector, especially how 
insurers have altered the supplementary 
benefit packages they market to the 
elderly, how retiree benefit packages 
have been affected, and the response of 
State regulations governing these 
private insurance products. 

• The use of outpatient prescription 
drugs by Medicare beneficiaries (both 
before and after implementation of Pub. 
L. 100-360), including indications of 
medical necessity, potential for adverse 
drug interactions, cost (including 
whether lower cost drugs could have 
been used) and rates of patient 
stockpiling and wastage. 

• In the long-term care area, we are 
interested in receiving applications 
addressing the following issues: 

• The financial characteristics of 
Medicare beneficiaries who receive or 
need long-term care services, including 
whether such beneficiaries are eligible 
for Medicare. Medicaid, or other 
benefits for such services. The impact of 
the Catastrophic legislation on the use 


of long-term care services by program 
beneficiaries. 

• How the financial and other 
characteristics of Medicare beneficiaries 
affect their utilization of institutional 
and noninstitutional long-term care 
services. 

• How relatives of Medicare 
beneficiaries are affected financially 
and in other ways because the 
beneficiaries require or receive long¬ 
term care services. 

• The magnitude of the nation’s 
elderly population with various levels of 
disability and need for noninstitutional 
and institutional long-term care; 
projection of future long-term care needs 
for persons with various levels of 
disability, 

• The quality of long-term care 
services (in community-based and 
custodial settings). 

• How the provision of long-term care 
services may reduce expenditures for 
acute care services. 

• The effectiveness of, and need for. 
State and Federal consumer protections 
that assure adequate access to and 
protect the rights of Medicare 
beneficiaries who are provided long¬ 
term care services (other than in a 
nursing facility). We are particularly 
interested in projects that examine 
innovative ap^H'oaches for ensuring 
access to such care. 

B. Demonstration Initiatives 

Public Law 100-360 specifically 
mandated the establishment of several 
demonstration programs for which 
HCFA has responsibility. We are 
soliciting applications in response to 
three specific demonstration programs: 

1. Benefits Counseling for Medicare 
and Medicaid Beneficiaries. Section 424 
of the Medicare Catastrophic Coverage 
Act mandates a demonstration for the 
purpose of providing training and 
technical assistance to volunteers who 
would provide to elderly individuals 
receiving benefits under Medicare or 
Medicaid counseling with respect to 
eligibility for these benefits and 
assistance in preparing documentation 
to receive benefits. We are interested in 
receiving an application from a private 
or public nonprofit organization to 
conduct such a demonstration. 

Particular attention should be given to 
assessing the adequacy of the training, 
competency of the volunteers, and 
effectiveness of the counseling and 
assistance provided by the volunteers. 
Potential applicants should carefully 
review the legislative mandate for 
further information concerning 
reimbursement to volunteers for 
transportation and other expenses, the 


provision of technical materials and 
publications, and other matters. 

2. Case Management for Beneficiaries 
with Catastrophic Illnesses. Section 425 
of Pub. L. 100-360 mandates a series of 
demonstration projects (one of which is 
to be conducted through an agreement 
with a Medicare Utilization and Quality 
Control Peer Review Organization with 
a contract with HCFA under title XI of 
the Social Security Act) to test 
alternative approaches to case 
management for Medicare beneficiaries 
with catastrophic illnesses, particularly 
those with high costs of health care 
services. We are interested in receiving 
applications to conduct such 
demonstration projects. Applications 
should address, at a minimum: 

• How claims history data can be 
used for cost-effective focusing of 
beneficiary case management services 
at early stages of onset of catastrophic 
illness: 

• How case management services 
would be organized and delivered, such 
as frequency and types of interventions, 
qualifications of case managers. etc.i 

• How payments for case 
management services would be 
determined and potential incentives for 
cost-effective case management 
services; 

• Incentives to encourage targeted 
beneficiaries to voluntarily participate 
in case management programs: and 

• Any special considerations for 
quality assurances, access, and 
beneficiary grievance and appeal rights. 

Interested applicants are encouraged 
to request further information regarding 
the proposed scope and focus of these 
demonstrations from the HCFA project 
officer. Nancy Row ((301) 968-6499). 

3. Reclassification of Hospital Chronic 
Ventilator Dependent Units as 
Rehabilitation Units. Section 429 of Pub. 
L. 100-360 mandates a demonstration 
program designed to examine the 
appropriateness of classifying hospital 
chronic ventilator-dependent units in 
hospitals as rehabilitation units. The 
demonstration should assess the 
financial impact of such a 
reclassification (hospitals* revenues 
before and after implementation of the 
reclassification, any resultant cost- 
shifting) and should use such variables 
as hospital size, occupancy rates, 
utilization of the units, rural and urban 
status, and teaching status. Interested 
applicants are encouraged to request 
further information regarding the 
proposed scope and focus of these 
demonstrations from the HCFA project 
officer. Tom Talbott (301) 968-6685). 
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II. Application Procedures, Eligible 
Organizations, General Policy 
Considerations, and Evaluation and 
Selection Criteria 

All pertinent information concerning 
application procedures, eligibility of 
applicants, evaluation and selection 
criteria and process, amount and 
duration of funding including cost 
sharing, and information to be contained 
in letters of intent and applications is 
included in the September 10,1987 
Federal Register notice (52 FR 34304). A 
copy of this notice is included in the 
application materials which can be 
obtained from the HCFA Grants Officer. 

III. Reporting and Recordkeeping 
Requirements 

This notice contains no information 
collection requirements. Consequently, 
they need not be reviewed by the Office 
of Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.), 

(Sec. 1110.1115(a). 1875. and 1881(f) of the 
Social Security Act (42 U.S.C. 1310,1315(a). 
139511.1395rr(f): section 222(a) of the Social 
Security Amendments of 1972, as amended 
(42 U.S.C. 1395b“l (note)); section 402 of the 
Social Security Amendments of 1967, as 
amended (42 U.S.C. 1395b-l); the Medicare 
Catastrophic Coverage Act of 1989 (Pub. L 
100-360) 

(Catalog of Federal Domestic Assistance 
iVograms No. 13.766 Health Financing 
Research. Demonstrations and Experiments) 
Dated; November 30.1988. 

William L. Roper. 

Administrator, Health Care Financing 
Administration. 

(FR Doc. 88-28770 Filed 12-13-88; 8:45 am) 
BiaiNG CODE 4120-01-M 


Health Resources and Services 
Administration 

Advisory Councii; Meeting 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following National Advisory 
Bodies scheduled to meet during the 
month of January 1989: 

Name: National Advisory Council on 
Health Professions Education. 

Date and Time: January 25 and 27,1989. 

9:00 a.m. 

Place: Conference Room D and E. Parklawn 
Building. 5600 Fishers Lane, Rockville, 
Maryland 20857. 

Open on January 25. 9:00 a.m.-5:00 p.m. 

Closed on January 27. 9:00 p.m.-5:00 pm 

Purpose: The Council advises the Secretary 
with respect to the administration of 
programs of Financial assistance for the 
health professions and makes 
recommendations based on its review of 


applications requesting such assistance. This 
also involves advice in the preparation of 
regulations with respect to policy matters. 

Agenda: The open portion of the meeting 
will cover welcome and opening remarks, 
report of the Administrator. Health Resources 
and Services Administration, report of the 
Director, Bureau of Health Professions, 
financial management legislative update, 
quality assurance, discussions of 
recommendations made by the Council on 
Graduate Medical Education and the 
National Commission on Nursing, and future 
agenda items. The meeting will be closed 
January 27,1989, for the review of grant 
applications for Graduate Training in Family 
Medicine. Predoctoral Training in Family 
Medicine. Area Health Education Special 
Initiatives, and Training in Preventive 
Medicine. The closing is in accordance with 
the provisions set forth in section 552b(c)(6), 
Title 5 U.S.C., and the Determination by the 
Acting Administrator. Health Resources and 
Services Administration, pursuant to Pub. L 
92-463. 

Anyone requiring information regarding the 
subject Council should contact Mr. James. M. 
Hoeven, Executive Secretary, National 
Advisory Council on Health Professions 
Education, Room 8C-22, Parklawn Building, 
5600 Fishers Lane, Rockville, Maryland 20857, 
Telephone (301) 443-6880. 

Nome: Advisory Council on Nurses 
Education. 

Date and Time: January 25 and 27.1989, 
9:00 a.m. 

Place: Conference Room G, Parklawn 
Building. 5600 Fishers Lane. Rockville. 
Maryland 20857. 

Open on January 25.9:00'12:00 p.m. 

Closed for remainder of meeting. 

Purpose: The Council advises the Secretary 
and Administrator. Health Resources and 
Services Administration, concerning general 
regulations and policy matters arising in the 
administration of the Nurse Education 
Amendments of 1985 (Pub. L 99-92). The 
Council also preforms final review of grants 
applications for Federal Assistance, and 
makes recommendations to the 
Administrator, HRSA. 

Agenda: The open portion of the meeting 
will cover announcements; considerations of 
minutes of previous meeting: report by the 
Director, Bureau of Health Professions, the 
Director. Division of Nursing and staff 
reports. The meeting will be closed to the 
public on January 23. at 12:30 p.m. for the 
remainder of the meeting for the review of 
grant applications for Advance Nurse 
Education applications. Nurse Practitioner/ 
Nurse Midwifery applications, and Special 
Project Grants applications. The closing is in 
accordance with the provisions set forth in 
section 552b(c)(6). title 5 U.S.C.. and the 
Determination by the Administrator. Health 
Resources and Services Administration, 
pursuant to Pub. L 92-463. 

Anyone requiring information regarding the 
subject Council should contact Dr. Mary S. 
Hill. Executive Secretary, Advisory Council 
on Nurses Education, Room 5C-14. Parklawn 
Building, 5600 Fishers Lane. Rockville. 
Maryland 20857. Telephone (301) 443-6193. 

Name: Joint Meeting of the National 
Advisory Council on Health Professions 
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Education and the Advisory Council on 
Nurses Education. 

Date and Time: January 26.1989, 9:00 a.m. 

Place: Conference Room D and E, Parklawn 
Building. 5600 Fishers Lane. Rockville, 
Maryland 20857. 

The entire meeting is open. 

Purpose: The Councils advise the Secretary 
concerning general regulations and policy 
matters arising in the administration of Titles 
VII and VIII of the Public Health Service Act. 
The Council also preform final reviews of 
grant applications for Federal assistance and 
make recommendations to the Secretary. 

Agenda: The agenda for the meeting will 
include: (1) Discussions on quality assurance 
and quality of care; (2) student assistance: (3) 
geriatrics; (4) recruitment of minorities into 
the health professions; (5) HRSA AIDS 
activities. 

Agenda Items are subject to change as 
priorities dictate. 

Date: December 9.1988. 
lackie E. Baum. 

Advisory Committee Management Officer, 
HRSA. 

[FR Doc. 88-28746 Filed 12-13-88; 8:45 am| 
BILLING CODE 4160-1S-II 


Office of Human Development 
Services 

Family Violence Prevention and 
Services 

agency: Office of Human Development 
Services (HDS), HHS. 

action: Notice of the availability of FY 
1989 funds for State and Indian Tribal 
grants for family violence prevention 
and services. 


summary: FY 1989 funds are now 
available for grants to States (including 
Territories and Insular Areas) and 
Indian Tribes and Tribal organizations 
to assist in establishing, maintaining, 
and expanding programs and projects to 
prevent family violence and to provide 
immediate shelter and related 
assistance for victims of family violence 
and their dependents. This notice sets 
forth the application process and 
requirements for these grants. 

date: Applications must be received by 
January 30.1989. 

ADDRESS: Address applications to: 
Office of Human Development Services. 
Office of Policy, Planning and 
Legislation, Attn: William D. Riley, 
Room 312-F. Humphrey Building, 200 
Independence Avenue, SW.. 
Washington, DC 20201. 

FOR FURTHER INFORMATION CONTACT: 

William D. Riley. (202) 245-2892. 
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SUPPLEMENTARY INFORMATION: 

A. Background 

Title III of the Child Abuse 
Amendments of 1984 (Pub. L. 98-457. 42 
U.S.C. 10401 et seq.) is entitled the 
"Family Violence Prevention and 
Services Act" (the Act). It was first 
implemented in FY 1986 and was 
reauthorized by Congress in April 1988 
by Pub. L 100-294. 

The purposes of this legislation are to 
assist States in their efforts to prevent 
family violence; provide immediate 
shelter and related assistance for 
victims of family violence and their 
dependents; and carry out coordination, 
research, training, technical assistance, 
documentation, and evaluation 
activities. The Secretary also may make 
demonstration grants directly to Indian 
Tribes and Tribal organizations to 
prevent family violence and provide 
immediate shelter and related 
assistance. 

During FY 1988. 121 grants under the 
Act were made to States and Indian 
Tribes. Grants to the States are based 
on population, with a minimum of 
$v50,000 specified in the Act. Grants 
ranged from $50,000 to $712,000. Grants 
to eligible Indian Tribes, depending 
upon tribal population were either 
$5,477 or $15,480. with the exception of 
the Navajo Nation which received 
$48,000. 

Grantees are required to use not less 
than 60 percent of these funds for 
immediate shelter and related 
assistance (section 303(g)). States and 
Indian Tribes have met this requirement 
with the majority of the Tribes, and 
fifty-one of the States, exceeding the 60 
percent requirement. 

New activities supported by States 
during FY 1988 included the 
establishment of shelters in rural and 
underserved areas, the development of 
special programs for the children of 
victims of family violence, and the 
demonstration of models of services that 
address elderly abuse. Hirough the 
Department of Justice, the Department 
continued to support regionally-based 
training and technical assistance for 
State and local law enforcement 
personnel, and through the 
Administration for Children. Youth and 
Families. HHS. supported the operation 
of the National Clearinghouse on Family 
Violence. 

B. Reporting Requirements 
Program Reports 

States and Indian Tribes are reminded 
that the annual program reports for FY 
1987 funds are due December 30.1988. 


Fiscal Reports 

A Financial Status Report, Standard 
Form 269 (SF-269). is due on an annual 
basis for each fiscal year award. An SF- 
269 must be submitted within 90 days 
after the end of the grant period. If an 
extension was granted for FY 1986 or FY 
1987 funds, a provisional final SF-269 
must be submitted 90 days after the end 
of the grant period. A final SF-269 must 
be submitted 90 days after the date of 
the extension. Thus, the SF-269 for FY 
1987 funds for the period ending 
September 30.1988 is due December 30. 
1988. 

C. Funding Period 

States must obligate FY 1989 funds by 
September 30.1990. and liquidate all 
obligations incurred under the award 
not later than December 30.1990. 

D. Funds Available 

Public Law 109-426. the 
Approximately Act of FY 1989. made 
$8,219 million available to carry out all 
activities under the Act. (A total of 
$8,138 million was awarded in FY 1988.) 
On this amount, the Department will 
make $6,986 million (85 percent of total 
funds) available for grants to States (see 
section 310(b) of the Act). State 
allocations are listed at the end of this 
Notice and have been computed based 
on the forumla in section 304. 

The Department also has set aside 
$600,000 for direct grants to Indian 
Tribes or Tribal organizations. 

The remaining funds will be used to 
carry out the research, evaluation, 
coordination, training, clearinghouse, 
and documentation activities required 
by the Act 

E. Eligibility: States 

"States" as defined in section 309(6) 
of the Act are eligible to apply for funds. 
The term "State" means each of the 
several States, the District of Columbia, 
the Commonwealth of Puerto Rico, 
Guam, American Samoa, the Virgin 
Islands, the Commonwealth of the 
Northern Mariana Islands, and the 
remaining eligible entity previously a 
part of the Trust Territory of the Pacific 
Islands—the Republic of Palau. In the 
past. Guam and the Commonwealth of 
the Northern Mariana Islands have 
applied for family violence funds as a 
part of their Consolidated Grant under 
the Social Services Block Grant. 

F. Eligibility: Indian Tribes and Tribal 
Organizations 

In FY 1986, the first year of this 
program. Indian tribal eligibility was 
limited to those Federally recognized 
Tribes, as defined in section 309(2). that 
had an already established social 


services program as evidenced by 
receipt of "638" contracts for social 
services with the Bureau of Indian 
Affairs (BIA). One hundred twenty-six 
Indian Tribes and Tribal organizations 
were eligible based on this standard. 
Sixty-five Indian Tribes received grant 
awards. 

In FY 1987 we expanded eligibility to 
include Indian Tribes and Tribal 
organizations who had received FY 1980 
grants under the Indian Child Welfare 
Act from the BIA. Under this new 
eligibility standard, 171 Indian Tribes 
and tribal organizations were eligible. 
Seventy-four Indian Tribes w^ere 
awarded family violence prevention 
grants in FY 1987. We considered further 
expansion of Indian tribal eligibility for 
FY 1988 grants, but, given the funds 
available, we limited Indian tribal 
eligibility to those Indian Tribes and 
Tribal organizations which received FY 
1987 family violence grants. 

For FY 1989 we again have decided to 
limit eligibility for this program to our 
FY 1987 grantees. Should additional 
funds become available, however, a 
supplemental announcement will be 
published. As in previous years. Indian 
Tribes may apply singly or as a 
consortium. A list of the eligible Indian 
Tribes and Tribal organizations is found 
at the end of this Notice. 

Because section 304(a) specifies a 
minimum base amount for State 
allocations, we have set likewise a base 
amount for Indian Tribal allotments 
beginning in FY 1986, the first year of 
the program. We have found, over the 
last three years, that the establishment 
of such a minimum allocation, based on 
population, has facilitated our efforts to 
make a fair and equitable distribution of 
limited grant funds. Tribes which meet 
the application requirements and whose 
reservation and surrounding tribal trust 
lands population is less than 3,000 will 
receive a minimum of $3,000; Tribes 
which meet the application requirements 
and whose reservation and surrounding 
tribal trust lands population exceeds 
3,000 will receive a minimum of $8,000, 
except for the Navajo Tribe iH^ich will 
receive a minimum of $24,000 because of 
its size. We have used these figures 
since the beginning of the program. 

The Department will use the best 
available population figures from the 
Census Bureau. Where Census Bureau 
data are unavailable we will use figures 
from the BIA Indian Population and 
Labor Force Report. If not all eligible 
Tribes apply, the available funds will be 
divided proportionally among the Tribes 
which apply and meet the requirements. 
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G. Matching Requirements 

States and Indian Tribes and Tribal 
organizations are not required to furnish 
matching funds, but sub*State grantees 
must meet the requirements in section 
303(0 ds follows: 

In the first year (FY1986), if the State 
gave a sub'State grantee $10,000, the 
required match was $3,500 or 35 percent 
of the funds received under this Act. If 
the same sub-State grantee received 
$10,000 in the second year (FY 1987), the 
required match was $5,500 or 55 percent 
of the funds received under this Act. In 
the third and subsequent years (FY 1988 
and beyond), if the same sub-State 
grantee receives $10,000, the required 
match will be $0,500 or 65 percent of the 
funds received under the Act. 

If a different sub-State grantee 
receives funds for the first or second 
time under the Act, then the match is 
computed at 35 or 55 percent, 
respectively. The required match, in any 
case, should not be computed against 
total project funds or any amoimt other 
than the amount of funds received by 
the sub-State grantee under this Act. 

H. Change in the Law Regarding 
Funding of Sub-State Grantees 

Public Law 100-294 recently amended 
the Act to delete the requirement in 
section 303(c) that an individual sub- 
State grantee could receive funds under 
the Act only for a three year period. 
Currently, sub-State grantees may 
receive grants in any fiscal year but may 
not receive a total of more than $150,000 
in funds under the Act. 

I. State Application Requirements 

The application requirements for 
these grants do not go beyond the 
requirements in the statute. We have 
cited each requirement to the specific 
section of the law. 

Please note the new assurance in 
paragraph (3)(e) below that limits the 
funds an entity may receive from the 
State in any one fiscal year to $50,000 
and provides that no entity will receive 
more than a total of $150,000 under this 
Act (section 303(c]). 

Please note also that in order to apply 
for these FY 1989 funds, a Slate must 
have or have under consideration a 
procedure for the eviction of an abusing 
spouse from shared residence. (See the 
assurance in paragraph (3)(1) below.) 

The Secretary will approve any 
application that meets the requirements 
of the Act and this Notice and will not 
disapprove an application unless the 
State has been given reasonable notice 
of the Department’s intention to 
disapprove and an opportunity to 


correct any deficiencies (section 
303(a)(3)). 

/\]1 applications must meet the 
following requirements: 

The State’s application must be signed 
by the Chief Executive of the State or 
the Chief Program Official designated as 
responsible for the administration of the 
Act. 

The application must contain the 
following information: 

(1) The name of a State agency 
contact person, if different from the 
Chief Program Official designated as 
responsible for the administration of 
State programs and activities related to 
family violence carried out under the 
Act and for the coordination of related 
State programs (section 303(a)(2)(D). 

(2) The procedures designed to 
involve knowledgeable individuals and 
interested organizations and assure an 
equitable distribution of grants and 
grant funds within the State and 
between rural and urban areas in the 
State (section 303(a)(2)(C)). (For 
example, knowledgeable individuals 
and interested organizations may 
include: State Advisory Committees on 
Family Violence, law enforcement 
officials, or Coalitions of Directors of 
Family Violence Shelters.) 

(3) The applications also must obtain 
the following assurances: 

(a) That funds under the Act will be 
distributed as demonstration grants to 
local public agencies and non-profit 
private organizations for programs and 
projects within the State to prevent 
incidents of family violence and to 
provide immediate shelter and related 
assistance for victims and their 
dependents (section 303(a)(2)(A)). 

(b) That not less than 60 percent of the 
funds distributed shall be used for 
immediate shelter and related 
assistance (section 303(g). 

(c) That not more than 5 percent of the 
funds will be used for State 
administrative costs (section 
303(a)(2)(B)(i). 

(d) That in distributing the funds, the 
States will give special emphasis to the 
support of community-based projects of 
demonstrated effectiveness carried out 
by non-profit private organizations 
(particularly those projects the primary 
purpose of which is to operate shelters 
for victims of family violence and their 
dependents) and those which provide 
counseling, alcohol and drug abuse 
treatment, and self-help services to 
abusers and victims (section 
303(a)(2)(B)(ii)). 

(e) That no entity funded by the State 
will receive more than $50,CXX) in any 
one fiscal year, and no entity will 
receive more than a total of $150,000 
under this Act (section 303(c)). 
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(f) That demonstration grants funded 
by the State will meet the matching 
requirements in section 303(f). i.e., 35 
percent of the total funds provided 
under this title in the first year, 55 
percent in the second year, and 65 
percent in the third or subsequent yean 
that except in the case of a public entity, 
not less than 50 percent of the local 
matching share shall be raised from 
private sources; that the local share may 
be cash or in-kind; and that the local 
share may not include any Federal funds 
provided under any authority other than 
this title (section 303(f)). 

(g) That demonstration grants funded 
by the State may not be used as direct 
payment to any victim or dependent of a 
victim of family violence (section 
303(d)). 

(h) That no income eligibility standard 
will be imposed on individuals receiving 
assistance or services supported with 
funds appropriated to carry out the Act 
(section 303(e)). 

(i) That procedures will be developed 
to assure the confidentiality of records 
pertaining to persons receiving 
assistance or services from any program 
assisted under the Act as specified in 
section 303(a)(2)(E). 

(j) That the address or location of any 
shelter-facility assisted under the Act 
will not be made public, except with 
written authorization of the person or 
persons responsible for the operation of 
such shelter (section 303(a)(2)(E)). 

(k) That all demonstration grants 
made by the State under the Act must 
prohibit discrimination on the basis of 
age, handicap, sex. race, color, national 
origin or religion (section 307). 

(l) That the State has. or has under 
consideration, a procedure for the 
eviction of an abusing spouse from a 
shared residence (section 303(a)(2)(F)). 

(m) That States will comply with 
Departmental recordkeeping and 
reporting requirements and general 
requirements for the administration of 
grants under 45 CFR Part 92. 

J. Indian Tribe and Tribal Organization 
Application Requirements 

The application requirements for 
these grants do not go beyond the 
requirements in the statute. We have 
cited each requirement to the specific 
section of the law. 

The Secretary will approve any 
application that meets the requirements 
of the Act and this Notice and will not 
disapprove an application unless the 
Indian Tribe or Tribal organization has 
been given reasonable notice of the 
Department’s intention to disapprove 
and an opportunity to correct any 
deficiencies (section 303(a)(3)|. 
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The application from the Indian Tribe 
or Tribal organization must be signed by 
the Chief Executive Officer of the Indian 
Tribe or Tribal organization and must 
contain the following information: 

(1) The name of the organization or 
agency designated as responsible for the 
administration of this program (section 
303(a][D)). and the name of a contact 
person in the designated organization or 
agency. 

(2) A copy of a resolution stating that 
the designated organization or agency 
has the authority to submit an 
application on behalf of the Indian 
individuals in the Tribe(s] (section 
303(a)(2)(G)). 

(3) A description of the procedures 
designed to involve knowledgeable 
individuals and interested organizations 
in providing services under the Act 
(section 303(a)(2)(C)). (For example, 
knowledgeable individuals and 
interested organizations may include: 
Tribal officials involved in child abuse 
or family violence prevention, Tribal 
law enforcement officials. State 
Coalitions Against Domestic Violence, 
and Directors of Family Violence 
Shelters.) 

(4) A brief description of how the 
Indian Tribe or Tribal organization 
plans to use the grant funds to prevent 
incidents of family violence and to 
provide immediate shelter and related 
assistance to victims of family violence 
and their dependents (section 
303(a)(2)(G)). 

(5) Each application also must contain 
the following assurances: 

(a) That not less than 60 percent of the 
funds shall be used for immediate 
shelter and related assistance (section 
303(g)). 

(b) That no funds under the Act will 
be used as direct payment to any victim 
or dependent of a victim of family 
violence (section 303(d)). 

(c) That no income eligibility standard 
will be applied to individuals receiving 
assistance or services supported with 
funds appropriated to carry out the Act 
(section 303(e)). 

(d) That procedures will be developed 
to assure the confidentiality of records 
pertaining to persons receiving 
assistance or services from any program 
assisted under the Act as specified in 
section 303(a)(2)(E). 

(e) That the address or location of any 
shelterTacility assisted under the Act 
will not be made public, except with 
written authorization of the person or 
persons responsible for the operation of 
such shelter (section 303(a)(2)(E)). 

(f) That Indian grantees will comply 
with Departmental recordkeeping and 
reporting requirements and general 


grant administration requirements of 45 
CFR Part 92. 

K. Notification Under Executive Order 
12372 

For States, this program is covered 
under Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs’* for State plan consolidation 
and simplification only—45 CFR 100.12. 
The review and comment provisions of 
the Executive Order and Part 100 do not 
apply. Federally recognized Indian 
Tribes are exempt from all provisions 
and requirements of E.0.12372. 

L Paperwork Reduction Act 

In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L 90-511), 
the application requirements contained 
in this notice have been approved by the 
Office of Management and Budget under 
control number 0980-0175. 

(Catalog of Federal Domestic Assistance 
number 13.671. Family Violence Prevention 
and Services) 

Dated December 8.1988. 

Sydney Olson. 

Assistant Secretary for Human Development 
Services. 

State Allocation: Family Violence 
Prevention and Services Act 


AK Alaska.. $50,000 

AL Alabama.. 108.013 

AR Arkansas.. 63,214 

AS American Samoa-- 10,273 

A2 Arizona... 87.413 

CA California... 719,071 

CO Colorado. 87.066 

CT Connecticul.. 84.988 

DC District of Columbia_ 50,000 

DE Deiaware.— 50,000 

FL Florida. 311,143 

GA Georgia_ 162,673 

GU Guam. 10,273 

HI Hawaii. 50,000 

lA lo>va-- 75,080 

ID Idaho. 50,000 

IL Illinois.. 307,891 

IN Indiana.. 146,656 

KS Kansas. 65,586 

KY Kentucky- 99,352 

LA Louisiana........... 119,953 

MA Massachusetts. 155,424 

MD Maryland_ 118.940 

ME Maine. 60,000 

Ml Michigan__....... 243,717 

MN Minnesota.. 112,304 

MO Missouri. 135,010 

MP Northern Marianas 10,273 

Islands. 

MS Mississippi.. ... 69,957 

MT Montana. 50,000 

NC North Carolina. 168,723 

ND North Dakota. 50,000 

NE Nebraska_ 50,000 

NH New Hampshire.. 50.000 

NJ New Jersey_ 203.075 

NM New Mexico.. 50,000 

NV Nevada.. 50,000 

NY New York. 473,630 

OH Ohio. 286,544 

OK Oklahoma... 88,079 


State Allocation: Family Violence 
Prevention and Services Act— Con¬ 
tinued 


OR Oregon. 71,902 

PA Pennsylvania. 316,846 

PR Puerto Rico.. 87,253 

PW Palau. 10,273 

Rl Rhode Island. 50,000 

SC South Carolina... 89,971 

SO South Dakota.. 60,000 

TN Tennessee. 128,001 

TX Texas.. 444,581 

UT Utah..... 50,000 

VA Virginia.«.... 145,225 

VI Virgin Islands.. 10,273 

VT Vermont. 60,000 

WA Washington. 118.940 

Wl Wisconsin... 127,522 

WV West Virginia^.«..._ 51,142 

WY Wyoming-- 60,000 


Total FY ...«...... 6.986.150 

1989 


Indian Tribal Eligibility 

Below is the list of Indian Tribes 
which are eligible for fiscal year 1989 
Family Violence Prevention and 
Services grants. Tribes are listed by BIA 
Area Office based on Census Bureau 
population data or, where that is not 
available, BIA data. 

Tribes under 3,000 population. 

Eastern Area Office 

Miccosukee Tribe of Indians of Florida 

Aberdeen Area Office 

Cheyenne River Sioux Tribe of the 
Cheyenne River Reservation, South 
Dakota 

Crow Creek Sioux Tribe of the Crow 
Creek Reservation, South Dakota 
Devil’s Lake Sioux Tribe of the Devil's 
Lake Sioux Reservation, North Dakota 
Winnebago Reservation of Nebraska 

Minneapolis Area Office 

Grand Traverse Band of Ottawa and 
Chippewa Indians of Michigan 
Menominee Indian Tribe of Wisconsin 
Michigan Inter-Tribal Council on behalf 
of: Keweenah Bay Indian Community 
Saginaw Chippewa Indian Tribe of 
Isabella Reservation. Michigan 
Sault Saint Marie Tribe of Chippewa 
Indians of Michigan 
Lac du Flambeau Reservation of 
Wisconsin 

Red Cliff Band of Lake Superior 
Chippewa Indians of Wisconsin 
Bad River Tribal Council, Wisconsin 
Minnesota Chippewa: 

Nett Lake Reservation (Bois Fort) 
Fond du Lac Reservation 
Grand Portage Reservation 
Mille Lac Reservation 
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Anadarko Area Office 

Apache Tribe of Oklahoma 
Cheyenne-Arapaho Tribes of Oklahoma 
Comanche Indian Tribe of Oklahoma 
Kiowa Indian Tribe of Oklahoma 
Four Tribes of Kansas 
Kickapoo Tribe of Kansas 
Otoe-Missouria Tribes Oklahoma 

Billings Area Office 

Chippewa-Cree Indians of the Rocky 
Boy’s Reservation, Montana 
Fort Belknap Indian Tribe of Montana 

Phoenix Area Office 

Colorado River Indian Tribes of the 
Colorado River Indian Reservation, 
Arizona and California 
Duckwater Shoshone Tribe of the 
Duckwater Reservation, Nevada 
Elko Band Council 
Ft. McDermitt Paiute and Shoshone 
Tribes of the Ft. McDermitt Indian 
Reservation, Nevada 
Ft. McDowell Mohave-Apache Indian 
Community, Arizona 
Mualapal Tribe of the Hualapai 
Reservation, Arizona 
Paiute-Shoshone Tribe of the Fallon 
Reservation and Colony, Nevada 
Pyramid Lake Paiute Tribe of the 
Pyramid Lake Reservation, Nevada 
Reno-Sparks Indian Colony, Nevada 
Salt River Pima-Maricopa Indian 
Community of the Salt River 
Reservation, Arizona 
Shoshone Paiute Tribes of the Duck 
Valley Reservation, Nevada 
Havasupai Tribe of Arizona 
Yavapai-Prescott Tribe, Arizona 
Ute Indian Tribe of the Unitah and 
Ouray Reservation, Utah 
Walker River Paiute Tribe of the Walker 
River Reservation, Nevada 
Washoe Tribe of Nevada and California 

Albuquerque area office 

Pueblo of Acoma, New Mexico 
Pueblo of Isleta, New Mexico 
Ute Mountain Tribe of the Ute Mountain 
Reservation, Colorado, New Mexico 
and Utah 

Portland area office 

Confederated Tribes of the Warm 
Springs Reservation, Oregon 
Confederated Tribes of the Grand 
Ronde Oregon 
Nez Perce Tribe of Idaho 
Nisqually Tribe of Washington 
Upper Skagit Indian Tribes of 
Washington 

Skokomish Tribe of Washington 
Muckleshoot Tribe of Washington 
Puyallup Tribe of Washington 
Squaxin Island Tribe of Washington 


Juneau area office 

Ketchikan Indian Corporation, Alaska 
United Crow Band, Alaska 
Kodiak Native Association, Alaska 
Northern Pacific Rim Association, 
Alaska 

Sacremento area office 

Big Lagoon Rancheria. California 
Coastal Indian Community of the 
Resighina Rancheria 
Trinidad Rancheria 

La Jolla Indian Band of Mission Indians 
Tribes over 3,000 population 

Eastern area office 

Eastern Band of Cherokee Indians of 
North Carolina 

Mississippi Band of Choctaw Indians, 
Mississippi 

Aberdeen area office 

Rosebud Sioux Tribe of the Rosebud 
Indian Reservation, South Dakota 
Standing Rock Sioux Tribe of the 
Standing Rock Reservation, North and 
South Dakota 

Three Affiliated Tribes of the Fort 
Berthold Reservation, North Dakota 
Sisseton-Wahpeton Sioux Tribe of the 
Lake Traverse Reservation, South 
Dakota 

Billings area office 

Shoshone-Arapahoe Tribes of Wyoming 
(Wind River Reservation) 

Phoenix area office 

Gila River Pima-Maricopa Indian 
Community of the Gila River 
Reservation, Arizona 

Navajo area office 

Navajo Tribe of Arizona, New Mexico 
and Utah 

Albuquerque orea office 
Pueblo of Laguna, New Mexico 
Portland area office 

Confederated Salish and Kootenai 
Tribes of the Flathead Reservation, 
Montana 

Confederated Tribes of the Colville 
Reservation, Washington 

Juneau area office 

Association of Village Council 
Presidents. Alaska 

Central Council of the Tlingit and Haida 
Indians of Alaska 
Tanana Chiefs Conference, Alaska 
Bristol Bay Native Association of 
Alaska 

Fairbanks Native Association. Alaska 
Muskogee area office 
Cherokee Nation of Oklahoma 


Choctaw Nation of Oklahoma 
Muskogee Creek Nation of Oklahoma 

Minneapolis area office 

Minnesota Chippewa: 

Leech Lake Reservation. 

|FR Doc. 88-28718 Filed 12-13-88: 8:45 am] 
BILUNQ CODE 413(M>1>M 


Public Health Service 

National Commission on Orphan 
Diseases; Public Meeting 

agency: Office of the Assistant 
Secretary for Health, FfliS. 

action: Notice. 

summary: The Department of Health 
and Human Services (DHHS) and the 
Office of the Assistant Secretary for 
Health are announcing a meeting of the 
National Commission on Orphan 
Diseases scheduled on January 6-10, 
1989. 

date: Date, time and place: Open Public 
Meeting. January 8,1989, 2:00-6:00 p.m., 
January 9,1989, 9:00 a.m.-5:00 p.m., 
January 10,1989. 9:00 a.m.-12:00 noon; 
Open Public Session, January 9,1989, 
9:00-10:00 a.m.; Orleans Room. Omni 
Royal Orleans Hotel, Royal and St. 

Louis Streets. New Orleans, Louisiana. 
70140. The entire meeting is open to the 
public. 

FOR FURTHER INFORMATION CONTACT: 

Written requests to participate in the 
Open Public Session should be sent to: 
Mary C. Custer, Ph.D., Executive 
Secretary. National Commission on 
Orphan Diseases. 5600 Fishers Lane, 
Park Building, Room 1-20, Rockville. MD 
20857. 301-443-6158. 

Agenda: Open Public Session 

Interested persons may present data, 
information or views, orally or in 
writing, on issues pending before the 
Commission or on any of the duties and 
responsibilities of the Commission on 
January 9 from 9:00 a.m. to 10 a.m. Those 
desiring to make oral presentations 
should notify the contact person before 
January 3,1989 and submit a brief 
statement of the information they wish 
to present to the Commission. The 
request should include the names and 
addresses of proposed participants and 
an indication of the approximate time 
required to make their comments. Any 
person attending the open public session 
who does not request prior approval to 
speak may make an oral presentation at 
the conclusion of the session, if time 
permits, at the chairperson’s discretion. 
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Agenda: Open Commission Meeting 

The Commission will review the draft 
report to Congress and adopt 
recommendations to be included in the 
report. 

SUPPLEMENTARY INFORMATION: The 
Commission meeting will be conducted 
in accordance with the agenda 
published in this Federal Register notice. 
Any changes in the agenda will be 
announced at the beginning of the 
meeting. 

Persons interested in speciOc agenda 
items to be discussed in the open 
meeting may ascertain from the contact 
person the approximate time of 
discussion. 

A list of Commission members and 
the charter of the Commission will be 
available at the meeting. Interested 
persons who are unable to attend the 
meeting may request this information 
from the contact person. In addition, 
summary minutes of the meeting will be 
available upon request from the contact 
person. 

This notice is issued under 10(a) (1) 
and (2) of the Federal Advisory 
Committee Act, Pub. L. 92-463 (5 U.S.C. 
Appendix I). 

Dated: November 7.1988. 

Robert E. Wlndom, 

Assistant Secretary for Health. 

IFR Doc. 88-28719 Filed 12-13-88; 8:45 am] 
BILLING CODE 4160-17-M 


Social Security Administration 

Revised Redelegations of Authorities 
for Disposition of Supplemental 
Security Income Overpayments 

Section 1631(b) of the Social Security 
Act, as amended (the Ac!), provides the 
Secretary of Health and Human Services 
(the Secretary) with authority to 
approve or deny waiver of adjustment 
or recovery of those Supplemental 
Security Income (SSI) benefit payments 
made under the provisions of title XVI 
of the Act found to be incorrect. This 
applies to situations where the overpaid 
individual is without fault and recovery 
of the overpayment would defeat the 
purposes of title XVI. or would be 
against equity and good conscience, or 
would, because of the small amount 
involved, impede efficient or effective 
administration of title XVI. The 
Secretary has delegated his authority 
under section 1631(b) of the Act to the 
Commissioner of Social Security (the 
Commissioner), with authority to 
redelegate (38 FR 15648, dated June 14, 
1973). 

Under 31 U.S.C. 3711, the Secretary, or 


his designee, is authorized to 
compromise, suspend or terminate 
collection action on certain debts owed 
to the Department of Health and Human 
Services (HHS). To take such action, 
appropriate HHS regulations must be 
promulgated in accordance with 
standards provided in Joint Regulations 
of the Department of Justice (DOJ) and 
the General Accounting Office (4 CFR 
Parts 101-105). Such regulations for HHS 
are published in the Code of Federal 
Regulations at 45 CFR Part 30. The 
Secretary’s authority is restricted to 
those debt claims which involve 
compromise, suspension or termination 
of collection action regarding amounts 
of $20,000 or less, exclusive of interest. 

In addition, the Secretary’s authority 
does not apply to cases involving fraud, 
presentation of a false claim, 
misrepresentation on the part of the 
debtor or any other party having an 
interest in the claim, or conduct in 
violation of antitrust laws. 

Claims which cannot be collected, 
suspended, compromised or terminated, 
or which amount to more than $20,000, 
exclusive of interest, are.referred to DOJ 
for disposition. Cases involving fraud, 
false claims, misrepresentation, or 
violation of antitrust laws are also 
handled by DOJ. 

The Secretary has delegated his 
authority under 31 U.S.C. 3711 to the 
Commissioner, with authority to 
redelegate (33 FR 5836 and 5843, dated 
April 16,1968), insofar as that authority 
relates to the mission of the Social 
Security Administration (SSA). 

The above authorities to approve or 
deny waiver of adjustment or recovery 
of SSI overpayments, and to 
compromise, suspend or terminate 
collection action on these 
overpayments, were redelegated by the 
Commissioner to other SSA positions on 
October 3,1978. These redelegations 
were effective upon publication in the 
Federal Register, which occurred on 
October 16,1978 (43 FR 47614-47615). 
Notice is hereby given that the 
Commissioner has approved revised 
redelegations of these authorities, as 
follows: 

Authorities 

1. Authority to approve or deny 
waiver of adjustment or recovery of 
incorrect SSI benefit payments, under 
section 1631(b) of the Act. 

2. Authority to compromise, suspend 
or terminate collection action on debts 
owed to SSA as a result of SSI 
overpayments. 


Delegates Scope of Authority 


a. Deputy Commissioner 
for Operations 

b. Deputy Commissioner 
for Programs 

c. Associate 
Commissioner and 
Deputy Associate 
Commissioner for 
Supplemental Security 
Income 

d. Regional 
Commissioners and 
Deputy Regional 
Commissioners 

e. Assistant Regional 
Commissioners and 
Deputy Assistant 
Regional 

Commissioners for 
Programs 

f. District Managers. 
Assistant District 
Managers. Branch 
Managers. Resident 
Representatives, 
Operations 
Supervisors. Claims 
Representatives arxf 
Field Representatives 

g. All positions in the 
direct Hne of 
management above 
the positions in item f. 
above 

h. Debt Management 
Specialists and Chiefs. 
Debt Management 
Branches, Program 
Service Centers 

i. All positions in the 
direct line of 
management above 
the positions specified 
in item h. above 


a.-g. The incumbents of 
these positions may 
exercise authonties 1. 
and 2. on SSI 
overpayment cases 
within the jurisdiction 
of their respective 
components, to the 
extent permitted by 
their particular 
functionai 
responsibilities, as 
spectfted in their 
position descriptions, 
operating instructions 
or other pertinent 
issuances. ~ 


h. and 1. The Incumbents 
of these positions may 
exercise authority 2. 
on SSI overpayment 
cases within the 
jurisdiction of their 
respective 
components, to the 
extent permitted by 
their functional 
responsibilities, as 
specified in their 
position descriptions, 
operating instructions 
or other pertinent 
issuances. 


Conditions 

(1) Further redelegations are not 
authorized. 

(2) These redelegations do not apply 
to the handling of any debt claim where 
there is an indication of fraud, the 
presentation of a false claim, 
misrepresentation on the part of the 
debtor or any other party having an 
interest in the claim, or conduct in 
violation of antitrust laws. Such cases 
are handled by DOJ. 

(3) Decisions to compromise, suspend 
or terminate collection efforts involving 
amounts of $20,000 or more, exclusive of 
interest, are made by DOJ. 

(4) These redelegations must be 
exercised in accordance with all 
pertinent provisions of law, regulations, 
policies, procedures, operating 
instructions and other requirements. 

The above revised redelegations are 
effective on the date that they are 
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published in the Federal Register and 
replace those previous redelegations 
approved by the Commissioner on 
October 3.1978 and published in the 
Federal Register on October 16,1978 {43 
FR 47614-47615). I affirm and ratify any 
actions by the above delegates which 
may constitute the exercise of any of the 
subject authorities before the date that 
these revised redelegations are 
published in the Federal Register. 

Dated: November 29,1988. 

Dorcas R. Hardy, 

Commissioner of Social Security. 

(FR Doc. 88-28697 Filed 12-13-88: 8:45 am) 

BILUHO CODE 4190-11-M 


Finding Regarding Foreign Social 
Insurance or Pension System; Tonga 

agency: Social Security Administration, 
HHS. 

action: Notice of finding regarding 
foreign social insurance or pension 
system—^Tonga. 

Finding: Section 202(t)(l) of the Social 
Security Act (42 U.S.C. 402(t)(l)) 
prohibits payment of monthly benefits to 
any individual who is not a United 
States citizen or national for any month 
after he or she has been outside the 
United States for 6 consecutive months. 
This prohibition does not apply to such 
an individual where one of the 
exceptions described in section 202(t)(2) 
through 202(t)(5) of the Social Security 
Act (42 U.S.C. 402(t)(2) through 402(t)(5)) 
affects his or her case. 

Section 202(t)(2] of the Social Security 
Act provides that, subject to certain 
residency requirements of section 
202(t)(ll), the prohibition against 
payment shall not apply to any 
individual who is a citizen of a country 
which the Secretary of Health and 
Human Services finds has in effect a 
social insurance or pension system 
which is of general application in such 
country and which: 

(a) Pays periodic benefits, or the 
actuarial equivalent thereof, on account 
of old age, retirement, or death: and 

(b) Permits individuals who are 
United States citizens but not citizens of 
that country and who qualify for such 
benefits to receive those benefits, or the 
actuarial equivalent thereof, while 
outside the foreign country regardless of 
the duration of the absence. 

The Secretary of Health and Human 
Services has delegated the authority to 
make such a finding to the 
Commissioner of Social Security. The 
Commissioner has redelegated that 
authority to the Director of the Office of 


International Policy. Under that 
authority the Director of the Office of 
International Policy has approved a 
finding that Tonga, beginning August 
1988, does not have a social insurance 
system of general application in effect 
which pays periodic benefits, or the 
actuarial equivalent thereof, on account 
of old age, retirement, or death. 

Accordingly, it is hereby determined 
and found that Tonga does not have in 
effect, beginning August 1988, a social 
insurance system which meets the 
requirements of section 202(t)(2)(A) of 
the Social Security Act (42 U.S.C. 
402(t)(2)(A)). 

This finding also affects the 
application of subparagraphs (A) and 
(B) of section 202(t)(4) of the Social 
Security Act (42 U.S.C. 402(t)(4)(A) and 
(B)). That section provides that, subject 
to certain residency requirements of 
section 202(t)(ll}, section 202(t](l) shall 
not be applicable to benefits payable on 
the earnings record of an individual who 
has 40 quarters of coverage under Social 
Security or who has resided in the 
United States for a period or periods 
aggregating 10 years or more. However, 
the provisions of subparagraphs (A) and 
(B) of section 202(t)(4) shall not apply to 
an individual who is a citizen of a 
foreign country that has in effect a 
social insurance or pension system 
which is of general application in such 
country and which satisfies the 
provisions of subparagraph (A) of 
section 202(t)(2) but not the provisions 
of subparagraph (B) of section 202(t)(2). 

By virtue of the finding herein, the 
limitation on payment of monthly 
benefits to aliens included in section 
202(t)(l) does not apply to citizens of 
Tonga receiving benefits on the earnings 
records of individuals who have 40 
quarters of coverage under Social 
Security or who have resided in the 
United States for a period or periods 
aggregating 10 years of more. 

FOR FURTHER INFORMATION CONTACT: 

). )oseph Rausch, Room 1104, West High 
Rise Building, 6401 Security Boulevard. 
Baltimore. MD 21235, (301) 965-3567. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 13.802 Social Security— 
Disability Insurance; 13.803 Social Security— 
Retirement Insurance: 13.805 Social Security 
Survivors Insurance) 

Dated: December 1.1988. 

Elizabeth K. Singleton, 

Director, Office of International Poiicy. 

(FR Doc. 88-28698 Filed 12-13-88: 8:45 am] 
BILLING CODE 4190-11-M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Birch Creek Final Environmental 
Impact Statement 

agency: Bureau of Land Management. 
Interior. 

action: Notice of availability. 

SUMMARY: Pursuant to section 102(2)c of 
the National Environmental Policy Act 
of 1969, as amended, the Department of 
the Interior, Bureau of Land 
Management (BLM) prepared a final 
environmental impact statement (FEIS) 
covering placer mining within the 
drainage of the Birch Creek National 
Wild River. 

The drainage area is located 
approximately 70 miles nothcast of 
Fairbanks, Alaska, and encompasses 
nearly 1.4 million acres of land. Much of 
the area is located within the Steese 
National Conservation Area. 

Primarily, the issues addressed are the 
cumulative impacts of multiple mining 
operatons on the environment 
(particularly water quality), subsistence 
uses in and around the study area, and 
BLM permitting and monitoring 
procedures under the Alaska National 
Interest Lands Conservation Act. 

Comments on the draft EIS have been 
considered in the preparation of this 
document. A proposed action and four 
alternatives present management 
options ranging from emphasis on 
enforcement of regulations under 43 CFR 
Part 3809 to a “no mining” alternative. 
The proposed action has been modified 
from the draft document to include 
enforcement of water quality standards 
of the Enviommental Protection Agency 
and the State of Alaska, and to 
emphasize reclamation. The 
environmental consequences of all the 
alternatives are analyzed and presented. 

DATE: The 30-day wait period for the 
FEIS will begin on the day that the 
Environmental Protection Agency 
publishes its Notice of Availability. 

FOR FURTHER INFORMATION CONTACT: 

Page Spencer, Project Manager, U.S. 
Bureau of Land Management, Alaska 
State Office, Section 918, 701 C Street, 
Box 13, Anchorage. AK 99513 or at (907) 
271-3114. 

Richard Dworsky, 

Acting State Director. 

|FR Doc. 88-28717 Filed 12-13-88: 8:45 am| 
BILLING CODE 4310-JA-M 
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IUT-040-09-4211-09-NRJIJ 

Environmental Impact Statement; 

Steep Creek WSA et al. 

agency: Bureau of Land Management. 
Interior. 

ACTION: Draft EA on proposed 
improvements to the Boulder to Bulldrog 
(Burr Trail) Road. 

summary: a draft environmental 
assessment on Garfield County’s 
proposed upgrading of the Boulder to 
Bullfrog road (also known as the Burr 
Trail) is now available for public review 
and comment. The document, which was 
prepared by an independent contractor, 
discusses the impacts of the County's 
proposal, a No Action Alternative, and a 
National Scenic Roadway alternative. 
The impacts addressed would occur, at 
least in part, within the Steep Creek 
WSA, the Mount Fennel WSA, and the 
North Escalante Canyons/The Gulch 
ISA complex. 

date: Interested persons may submit 
comments at the address listed below 
until January 17,1989. 
address: To obtain a copy of the draft 
EA. request additional information, or 
submit comments, contact David 
Everett, Bureau of Land Management, 

176 East DL Sargent Drive, Cedar City, 
UT 84720, or telephone (801) 586-2401. 

December 5.1988. 

Ron Montagna, 

Acij'ng District Manager. 

(FR Doc. 88-28705 Filed 12-13-88: 8:45 am] 
BILLING CODE 4310-DO-M 


Supplemental Rules and Vehicle Route 
Designation; East Mojave National 
Scenic Area, CA 

agency: Bureau of Land Management. 
Interior. 

action: Adoption of supplemental rules 
and off-road vehicle designation 
decisions for the East Mojave National 
Scenic Area. 

summary: The purpose of these 
supplementary rules is to provide for the 
protection of persons, property, and 
public lands and resources in the East 
Mojave National Scenic Area ("Scenic 
Area"). A Management Plan for the 
Scenic Area (approved in September. 
1988) calls for the adoption of rules 
concerning firearm use and revises the 
designation of some vehicle routes in the 
Needles Resource Area. The 
Management Plan also puts limits on 
various activities so as to limit surface 
disturbance in the Scenic area and 
proposes the development of new 
recreational-interpretive facilities to 


provide for an expected four-fold 
increase in visitor use over the next ten 
years. 

Firearm use 

1. Adopt San Bernardino County 
Ordinance 22015 for Federal 
enforcement: 

Except as otherwise provided by statute of 
the State of California, it shall be unlawful 
for any person to discharge a Hrearm in the 
East Mojave National Scenic Area within 150 
yards of any building without having in his 
possession the written permission of the 
owner or tenant thereof, or within 150 yards 
of any tent, motorhome, house trailer, or 
other temporary incampment of persons 
without having in his immediate possession 
the written permission of the occupants or 
tenants thereof. 

2. No shooting safety zones have been 
established at Piute Creek Area of 
Environmental Concern, Granite 
Mountains Research Natural Area and 
adjacent recreation sites, public lands 
within the boundary of the Providence 
Mountain State Recreation Area, and 
developed recreation sites as shown on 
Map 2-2 of the Final Management Plan, 
including Hole-in-the-Wall and Mid 
Hills campgrounds. 

3. The use of firearms is prohibited 
within 50 yards of either side of the 
following roads: 

a. Kelbaker Road. 

b. Ivanpah/Lanfair Roads. 

c. Cedar Canyon Road, 

d. Cima Road, 

e. Kelso-Cima Road. 

f. Black Canyon Road, 

g. Essex Road (north of 1-40), 

h. Mojave Road, and 

i. Momingstar Mine Road. 

Vehicle Route Designations 

The majority of routes in the National 
Scenic Area are approved for use. 
However, some routes have been closed 
to all motorized vehicle use to protect 
sensitive resources. These routes are 
described in detail in the Final 
Management Plan with exceptions as 
noted in the Decision Record. Maps 
showing the general location of these 
routes are included in the Final Plan; 
more detailed maps are available for 
public review in the Needles Resource 
Area Office and the California Desert 
District Office in Riverside. California. 

Additionally, notice is given that the 
vehicle route designation for the 
remainder of the Needles Resource Area 
which covers the eastern half of San 
Bernardino County, California are 
approved. A public review of existing 
routes and proposed designations was 
completed in 1985. One road outside the 
Scenic Area will be closed, and ten 
roads limited to permitted users only 


(primarily segments of off-road race 
courses). Maps are available for 
inspection at the locations given below 
under Further Information. 

EFFECTIVE DATE: These rules and 
designations will be effective January 
13.1989, and will remain in effect until 
rescinded or modified by the authorized 
officer. Enforcement of these decisions 
and rules will be implemented as areas/ 
routes are signed and information made 
available to the public. 

FOR FURTHER INFORMATION CONTACT: 

John Bailey, Scenic Area Manager. 
Bureau of Land Management, Needles 
Resource Area, 101 West Spike’s Road, 
P.O. Box 888, Needles. California 92363, 
(619) 326-3896. Hours: 7:45 a.m. to 4:30 
p.m., Monday through Friday. 

Dave Mensing, Outdoor Recreation 
Planner, Bureau of Land Management, 
California Desert District. 1695 Spruce 
Street, Riverside. California 92507, (714) 
351-6402. Hours: 7:45 a.m. to 4:30 p.m., 
Monday through Friday. 

SUPPLEMENTARY INFORMATION: The 

authority for establishing supplemental 
rules is contained in 43 CFR 8365.1-6. 
These rules have been recommended 
and adopted through the development of 
a comprehensive management plan for 
the East Mojave National Scenic Area 
along with extensive review by the 
public and other governmental agencies. 
These rules will be posted at key entry 
points to the Scenic Area and described 
in literature to be made available to 
visitors to the region. The vehicle route 
designations are enforceable under the 
authority provided in the Federal Land 
Policy and Management Act (43 U.S.C. 
1701 et seq.), EO11644 (Use of Off-Road 
Vehicles on the Public Lands), and 3 
CFR 74.332 as amended by EO 11989,42 
FR 26959 (May 25,1977). 

Any person who violates or fails to 
comply with the firearm restrictions or 
vehicle route designations as governed 
by 43 CFR Part 8341, is subject to arrest, 
conviction, and punishment pursuant to 
appropriate laws and regulations. Such 
punishment may be a fine of not more 
than $1,000.00 and/or imprisonment for 
not longer than twelve months. 

Gerald E. Hillier, 

District Manager. 

[FR Doc. 88-28767 Filed 12-13-88: 8:45 am] 
BILLING CODE 4310>40>M 


lMT-930-09-4314-10; MTM 41840J 

Proposed Continuation of Withdrawal; 
Montana 

agency: Bureau of Land Management. 
Interior. 
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action: Notice. 

summary: The U.S. Forest Service, 
Department of Agriculture, proposes 
that the withdrawal of 229.87 acres of 
land for the Ear Mountain 
Administrative Site, known as Ear 
Mountain Guard Station, continue for an 
additional 20 years. The land is now 
being used as an administrative site by 
the Rocky Mountain Ranger District. 

The land will remain closed to surface 
entry and nonmetalliferous mining, but 
has been and will remain open to 
metalliferous mining and mineral 
leasing. 

date: Comments should be received by 
March 14,1989. 

FOR FURTHER INFORMATION CONTACT: 

James Binando, BLM Montana State 
Office, P.O. Box 36800, Billings, Montana 
59107, 406-657-6082. 

The U.S. Forest Service proposes that 
the existing land withdrawal made by 
the Executive Orders of October 25, 

1916, and November 1,1911, be 
continued for a period of 20 years 
pursuant to section 204 of the Federal 
Land Policy and Management Act of 
1976, 90 Stat. 2751, 43 U.S.C. 1714, 
insofar as it affects the following 
described land: 

Principal Meridian 
T. 24 N., R. 8 W., 

Sec. 4. lots 3, 4. SE^ANWVi. NEVaSWIVa 
(formerly described as N^NWVi, 
SEy4Nw*/4. NEViswvi). swy4Nwy4. 
and NWy4SWy4. 

The area described contains 229.87 acres in 
Teton County. 

The purpose of the withdrawal is to 
protect the Ear Mountain Guard Station. 

The withdraw'al segregates the land 
from operation of the public land laws 
generally and nonmetalliferous mining, 
but not from metalliferous mining or the 
mineral leasing laws. No change is 
proposed in the purpose or segregative 
effect of the withdrawal. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Chief, 

Branch of Land Resources, at the 
address listed above. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and, if so, 
for how long. The final determination on 


the continuation of the withdrawal will 
be published in the Federal Register. 
The existing withdrawal will continue 
until such final determination is made. 
James Binando, 

Chief, Branch of Land Resources, Division of 
Lands and Renewable Resources. 

December 6,1988. 

(FR Doc. 88-28701 Filed 12-13-88; 8:45 am) 
BILUNQ CODE 431(>-0»MM 


INTERNATIONAL TRADE 
COMMISSION 

(Investigations Nos. 731-TA-409-410 
(Final)] 

Certain Ught-Watled Rectangular 
Pipes and Tubes From Argentina and 
Taiwan 

AGENCY: United States International 
Trade Commission. 

ACTION: Institution of final antidumping 
investigations and scheduling of a 
hearing to be held in connection with 
the investigations. 

summary: The Commission hereby gives 
notice of the institution of final 
antidumping investigations Nos. 731- 
TA-409-410 (Final) under section 735(b) 
of the Tariff Act of 1930 (19 U.S.C. 
1673d(b)) (the act) to determine whether 
an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from Argentina and Taiwan of 
light-walled rectangular pipes and 
tubes,* provided for in item 610.49 of the 
Tariff Schedules of the United States 
(subheading 7306.60.50 of the 
Harmonized Tariff Schedule of the 
United States), that have been found by 
the Department of Commerce, in 
preliminary determinations, to be sold in 
the United States at less than fair value 
(LTFV). Unless the investigation is 
extended. Commerce will make its final 
LTFV determinations on or before 
January 30,1989, and the Commission 
will make its final injury determinations 
by March 20,1989 (see sections 735(a) 
and 735(b) of the act (19 U.S.C. 1673d(a) 
and 1673d(b))). 

For further information concerning the 
conduct of these investigations, hearing 
procedures, and rules of general 


‘ For purposes of these investigations, the term 
"light-walled rectangular pipes and tubes" covers 
welded carbon steel pipes and tul)es of rectangular 
(including square) cross section, having a wall 
thickness less than 0.156 inch (4 millimeters). Light- 
walled rectangular pipes and tubes are currently 
reported for statistical purposes under item 610.4928 
of the Tariff Schedules of the United States 
annotated. 


application, consult the Commission's 
Rules of Practice and Procedure, Part 
207, Subparts A and C (19 CFR Part 207 
as amended. 53 FR 33041 et seq. (August 
29,1988)), and Part 201, Subparts A 
through E (19 CFR Part 201). 

EFFECTIVE DATE: November 21,1988. 

FOR FURTHER INFORMATION CONTACT: 
Robert Carpenter (202-252-1172). Office 
of Investigations, U.S. International 
Trade Commission. 500 E Street, SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission’s TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION: 
Background .—^These investigations are 
being instituted as a result of affirmative 
preliminary determinations by the 
Department of Commerce that imports 
of light-walled rectangular pipes and 
tubes from Argentina and Taiwan are 
being sold in die United States at less 
than fair value within the meaning of 
section 731 of the act (19 U.S.C. 1673). 
The investigations were requested in a 
petition filed on June 6.1988, by the 
mechanical tubing subcommittee on the 
Committee on Pipe and Tube Imports 
and by the individual manufacturers of 
the product that are members of the 
subcommittee. In response to that 
petition the Commission conducted 
preliminary antidumping investigations 
and, on the basis of information 
developed during the course of those 
investigations, determined that there 
was a reasonable indication that an 
industry in the United States was 
materially injured by reason of imports 
of the subject merchandise (53 FR 28277, 
July 27,1988). 

Participation in the investigations .— 
Persons withing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission’s rules (19 
CFR 201.11), not later than twenty-one 
(21) days afier the publication of this 
notice in the Federal Register. Any entry 
of appearance filed after this date will 
be referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list .—Pursuant to § 201.11(d) 
of the Commission's rules (19 CFR 
201.11(d)), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
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representatives, who are parties to these 
investigations upon the expiration of the 
period for filing entries of appearance. 

In accordance with §§ 201.16(c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3 as amended. 53 FR 33041 et seq, 
(August 29.1988)), each document filed 
by a party to the investigations must be 
served on all other parties to the 
investigations (as identified by the 
service list), and a certificate of service 
must accompany the document. The 
Secretary will not accept a document for 
filing without a certificate of service. 

Limited disclosure of business 
proprietary information under a 
protective order, —Pursuant to § 207.7(a) 
of the Commission’s rules (19 CFR 
207.7(a) as amended. 53 FR 33041 et seq. 
(August 29.1988)), the Secretary will 
make available business proprietary 
information gathered in these final 
investigations to authorized applicants 
under a protective order, provided that 
the application be made not later than 
twenty-one (21) days after the 
publication of this notice in the Federal 
Register. A separate service list will be 
maintained by the Secretary for those 
parties authorized to receive business 
proprietary information under a 
protective order. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been 
ser\'ed on all the parties that are 
authorized to receive such information 
under a protective order. 

Staff report —^The prehearing staff 
report in these investigations will be 
placed in the nonpublic record on 
January 24.1989, and a public version 
will be issued thereunder, pursuant to 
§ 207.21 of the Commission’s rules (19 
CFR 207.21). 

Hearing. —The Commission will hold 
a hearing in connection with these 
investigations beginning at 9:30 a.m. on 
February 8,1989, at the U.S. 

International Trade Commission 
Building. 500 E Street SW., Washington. 
DC. Requests to appear at the hearing 
should be filed in writing with the 
Secretary to the Commission not later 
than the close of business (5:15 p.m.) on 
January 31.1989. All persons desiring to 
appear at the hearing and make oral 
presentations should file prehearing 
briefs and attend a prehearing 
conference to be held at 9:30 a.m. on 
February 3.1989. at the U.S. 

International Trade Commission 
Building. The deadline for filing 
prehearing briefs is Febuary 3.1989. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testimony be limited to 


a nonbusiness proprietary summary and 
analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. Any written 
materials submitted at the hearing must 
be filed in accordance with the 
procedures described below and any 
business proprietary materials must be 
submitted at least three (3) working 
days prior the hearing (see § 201.6(b)(2) 
of the Commission’s rules (19 CFR 
201.6(b)(2))). 

Written submissions. —All legal 
arguments, economic analysis, and 
factual materials relevant to the public 
hearing should be included in prehearing 
briefs in accordance with § 207.22 of the 
Commission’s rules (19 CFR 207.22). 
Posthearing briefs must conform with 
the provisions of § 207.22). Posthearing 
must conform with the provisions of 
§ 207.24 (19 CFR 207.24) and must be 
submitted not later than the close of 
business on February 14,1989. In 
addition, any person who has not 
entered an appearance as a party to the 
investigations may submit a written 
statement of information pertinent to the 
subject of the investigations on or before 
February 14,1989. 

A signed original and fourteen (14) 
copies of each subnussion must be filed 
with the Secretary of the Commission in 
accordance with § 201.8 of the 
Commission’s rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of §§ 201.6 and 
207.7 of the Commission’s rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to S 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a) as 
amended, 53 FR 33041 et seq. (August 29. 
1988)) may comment on such 
information in their prehearing and 
posthearing briefs, and may also file 
additional written comments on such 
information no later than February 21. 
1989. Such additional comments must be 
limited to comments on business 
proprietary information received in or 
after the posthcaring briefs. 


Authority: These investigations are being 
conducted under authority of the Tariff Act o' 
1930, title VII. The notice is published 
pursuant to § 207.20 of the Commission's 
rules (19 CFR 207.20). 

By order of the Commission. 

Kenneth R. Mason. 

Secretary. 

Issued: December 7,1988. 

(FR Doc. 88-28776 Filed 12-13-88; 8:45 am) 

BILLING CODE 702(M)2-M 


[Investigations Nos, 731-TA-391-399 
(Final)] 

Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of 
Germany, France, Italy, Japan, 
Romania, Singapore, Sweden, 
Thailand, and the United Kingdom 

AGENCY: United States International 
Trade Commission. 

action: Institution of final antidumping 
investigations and scheduling of a 
hearing to be held in connection with 
the investigations. 

summary: The Commission hereby gives 
notice of the institution of final 
antidumping investigations Nos. 731- 
TA-391-399 (Final) under section 735(b) 
of the Tariff Act of 1930 (19 U.S.C. 
1673d(b)) (the act) to determine whether 
an industry in the United States is 
materially injured, or is threatened with 
material injury, or the establishment of 
an industry in the United States is 
materially retarded, by reason of 
imports from the following countries of 
antifraction bearings (other than tapered 
roller bearings) and parts thereof, the 
foregoing whether finished or 
unfinished, provided for in items 680.30, 
680.33, 680.37, 680.39, 681.04, 681.10. 
681.39 and 692.32 > of the Tariff 


* For purposes of these investigations, the subject 
bearings and parts thereof include the following 
articles, whether finished or unfinished: anlifraction 
balls and rollers (TSUSA) items 680.3026. 680.3030. 
and 600.3040. and HTS subheadings 6482.01.00 and 
8482.91.10); ball bearings with integral shafts and 
parts thereof (TSUSA) item 680.3300 and HTS 
subheading 8462.10.10); ball bearings (including 
radial ball bearings) and parts thereof (TSUSA 
items 6a0.374a 680.3708 680.3712. 680.3717. 680.3118 
680.3722. 680.3727. and 680.3728. and HTS 
subheadings 6482.10.50 and 8482.99.10): spherical 
roller bearings and parts thereof (TSUSA items 
680.3952 and 680.3956, andd HTS subheadings 
8482.30.00 and 8482.99.50): other roller bearing 
(except tapered roller bearings) and parts thereof 
(TSUSA item 680.3960 and HTS subheadings 
8482.40.00. 8482.50.0a 8482.80.00. 8482.91.00. and 
8482.99.70); ball or roller bearing type pillow blocks 
and parts thereof (TSUSA items 681.0410 and 
681.0430. and HTS subheadings 8483.20.80. 
8483.30.80. 8483.90.30. and 6483.90.70); ball or roller 
bearing type flange, take-up. cartridge, and hanger 
units, and parts of the foregoing (TSUSA Items 

Continued 
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Schedule of the United States (TSUS) 
(subheadings 8482.10.10. 8482.10.50, 
8482.30.00. 8482.40.00. 8482.50.00, 
8482.80.00 8482.91.00. 8482.91.10, 

8482.99.50. 8482.99.70. 8483.20.40, 
8483.20.80. 8483.30.40, 8483.90.20, 
8483.90.30, 8483.90.70, 8485.90.00, 

8708.50.50, 8708.60.50, and 8708.99.50 of 
the Harmonized Tariff Schedule of the 
United States (HTS)), that have been 
found by the Department of Commerce, 
in preliminary determinations, to be sold 
in the United States at less than fair 
value (LTFV): 


Country 

Investigation No. 

Federal Republic ot 

731-TA-391 (Fmal) 

Gecmany. 

France.... 

731-TA-392 (Final) 

Italy... 

731-TA-393 (Final) 

Ja(^... 

731-TA-394 (Final) 

Romania.... 

731-TA-395 (Final) 

Singapore....... 

731-TA-396 (Final) 

Sweden..... 

731-TA-397 (Final) 

Thailand...-.. 

731-TA-398 (Final) 

United Kingdom__ 

731-TA-399 (Rnal) 


Commerce will make its final LTFV 
determinations on or before March 24, 
1989 and the Commission will make its 
final injury determinations by May 8, 
1989 (see sections 735(a) and 735(b) of 
the act (19 U.S.C. 1673d(a) and 
1673d(b))).‘ 

For further information concerning the 
conduct of these investigations, hearing 
procedures, and rules of general 
application, consult the Commission's 
Rules of Practice and Procedure, Part 
207, Subparts A and C (19 CFR Part 207). 
and Part 201, Subparts A through E (19 
CFR Part 201). 

EFFECTIVE DATE: November 9.1988. 

FOR FURTHER INFORMATION CONTACT: 

Jim McClure (202-252-1911). Office of 
Investigations. U.S. International Trade 
Commission, 500 E Street SW.. 
Washington. DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202/252- 
1810. Persons with mobility impairments 
who will need special assistance in 


681.1010 and 661.10S0. and HTS subheadings 
84B3.20.40. 8483.30.40. 0483 90.20. and 8483.90.30); 
machinery' parts containing any of the foregoing 
bearings, not containing electrical features and not 
specially provided for I'rSUSA item 681.3000 and 
I rrs subheading 8485.90X)0}; and parts of motor 
vehicles containing any of the foregoing bearings 
and not specially provided for (TSUSA item 
0<I2.329S and HTS subheading 8706.50.50. 6708.60.50, 
and 8706.99.50). Finished but unground or 
semiground balls are not included in the scope of 
these investigations. 

‘ The schedule for the conduct of these 
investigations also applies to counter\'oiling duly 
investigation Nos. 303-TA-19 and 20 (Final) (53 FR 
40137. October 13,1988). 


gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 
SUPPLEMENTARY INFORMATION*. 
Background ,—^These investigations are 
being instituted as a result of affirmative 
preliminary determinations by the 
Department of Commerce that imports 
of antifriction bearings (other than 
tapered roller bearings) and parts 
thereof from the Federal Republic of 
Germany. France, Italy. Japan, Romania. 
Singapore, Sweden. Thailand, and the 
United Kingdom are being sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
act (19 U.S.C. 1673). The investigations 
were requested in a petition filed on 
March 31.1988 by the Torrington 
Company, Torrington. CT. In response to 
that petition the Commission conducted 
preliminary antidumping investigations 
and, on the basis of information 
developed during the course of those 
investigations, determined that there 
was a reasonable indication that an 
industry in the United States was 
materially injured by reason of imports 
of the subject merchandise (53 FR 18909, 
May 25,1988). 

Participation in the investigations .— 
Persons wishing to participate in these 
investigations as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CP'R 201.11), not later than twenty-one 
(21) days after the publication of this 
notice in the Federal Register. Any entry 
to appearance filed after this date will 
be referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 

Service list. —Pursuant to 5 201.11(d) 
of the Commission's rules (19 CFR 
201.11(d)), the Secretary will prepare a 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to these 
investigations upon the expiration of the 
period for filing entries of appearance. 

In accordance with §§ 201.16(c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), and document filed by a party to 
these investigations must be served on 
all other parties to these investigations 
(as identified by the service list), and a 
certificate of service must accompany 
the document. The Secretary will not 
accept a document for filing without a 
certificate of service. 

Limited disclosure of business 
proprietary information under a 
protective order. —Pursuant to § 207.7(a) 
of the Commission's rules (19 CFR 
207.7(a) as amended, (53 FR 33034, 
August 29.1988)), the Secretary will 


make available business proprietar’ 
information gathered in these final 
investigations to authorized applicants 
under a protective order, provided that 
the application be made not later than 
twenty-one (21) days after the 
publication of this notice in the Federal 
Register. A separate service list will be 
maintained by the Secretary for those 
parties authorized to receive busine.ss 
proprietary information under a 
protective order. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such infonnation 
under a protective order. 

Staff report. —^The prehearing staff 
report in these investigations will be 
placed in the nonpublic record in March 
13,1989 and a public version will be 
issued thereafter, pursuant to § 207.21 of 
the Commission's rules (19 CFR 207.21). 

Hearing. —The Commission wnll hold 
a hearing in connection with these 
investigations beginning at 9:30 a.m. on 
March 30,1989 at the U.S. International 
Trade Commission Building, 500 E Street 
SW.. Washington, DC. Requests to 
appear at the hearing should be filed in 
writing with the Secretary to the 
Commission not later than the close of 
business (5:15 p.m.) on March 13.1989. 
All persons desiring to appear at the 
hearing and make oral presentatives 
should nie prehearing briefs and attend 
a prehearing conference to be held at 
9:30 a.m. on March 21.1989 at the U.S. 
International Trade Commission 
Building. The deadline for filing 
prehearing briefs is March 23.1989. 

Testimony at the public hearing is 
governed by § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testimony be limited to 
a nonbusiness proprietary summary and 
analysis of material contained in 
prehearing briefs and to information not 
available at the time the prehearing 
brief was submitted. Any written 
materials submitted at the hearing must 
he filed in accordance with the 
procedures described below and any 
business proprietary materials must be 
submitted at least three (3) working 
days prior to the hearing (see 
§ 201.6(hl(2) of the Commission's rules 
(19 CFR 201.6(b)(2))). 

Written submissions. —All legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing should he included in prehearing 
briefs in accordance with § 207.22 of the 
Commission’s rules (19 CFR § 207.22). 
Posthearing briefs must conform with 
the provisions of § 207.24 (19 CFR 
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207.24) and must be submitted not later 
than the close of business on April 6. 
1989. In addition, any person who has 
not entered an appearance as a party to 
these investigations may submit a 
written statement of information 
pertinent to the subject of these 
investigations on or before April 6.1989. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with { 201.8 of the 
Commission’s rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of § § 201.6 and 
207.7 of the Commission’s rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission’s rules (19 CFR 207.7(a)) 
may comment on such information in 
their prehearing and posthearing briefs, 
and may also file additional written 
comments on such information no later 
than April 10.1989. Such additional 
comments must be limited to comments 
on business proprietary information 
received in or after the posthearing 
briefs. 

Authority: These investigations are being 
conducted under authority of the Tariff Act of 
1930* title Vll. This notice is published 
pursuant to § 207.20 of the Commission's 
rules (19 CFR 207.20). 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

Issued: December 7,1988. 

|FR Doc. 80-28775 Filed 12-13-88; 8:45 am) 
BILLING COOC 7020-e2-M 


(Investigation No. 337-TA-2831 

Certain Electronic Dart Games; 
Commission Decision Not To Review 
an Initial Determination Terminating 
Four Respondents on the Basis of 
Consent Orders and Settlement 
Agreements; Issuance of Consent 
Orders 

agency: U.S. International Trade 
Commission. 


action: Notice. 


summary: Notice is hereby given that 
the U.S. International Trade 
Commission has determined not to 
review an initial determination (ID) 
Order No. 6) issued by the presiding 
administrative law judge (AL)) 
terminating the above-captioned 
investigation as to respondents Hanover 
House Industries. Inc., SYNC. Adam 
York (the Hanover respondents) and 
Franklin Sports Industries (Franklin) on 
the basis of consent orders and 
settlement agreements. 

FOR FURTHER INFORMATION CONTACT: 

Randi S. Field. Esq., Office of the 
General Counsel, U.S. International 
Trade Commission. 500 E Street SW.. 
Washington. DC 20436, telephone 202- 
252-1099. 

SUPPLEMENTARY INFORMATION: On 

November 10,1988, the presiding ALJ 
issued an ID granting the joint motions 
of complainant Arachnid, Inc. and the 
Hanover respondents (Motion No. 283- 
4) and of complainant and respondent 
Franklin (Motion No. 283-5) to terminate 
the investigation with respect to those 
respondents on the basis of consents 
orders and settlement agreements. No 
petitions for review of the ID or 
government or public comments were 
received. 

This action is taken under the 
authority of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337) and § 210.53(h) 
of the Commission’s Interim Rules of 
Practice and Procedure, 53 FR 33070 
(Aug. 29.1988). 

Copies of the ID and all other non- 
confidential documents filed in 
connection with this investigation are 
available for inspection during official 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary. U.S. 
International Trade Commission, 500 E 
Street SW., Washington. DC 20436, 
telephone 202-252-1000. 

Hearing-impaired individuals are advised 
that information on this matter can be 
obtained by contacting the Commission TDD 
terminal on 202-252-1810. 

By order of the Commission. 

Kenneth R. Mason, 

Secretory. 

Issued: December 6.1988. 

(FR Doc. 88-28774 Filed 12-13-88: 8:45 am) 

BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 

(No. MC-F-192821 

X.O. Bunch, Jr.; Continuance in Control 
Exemption; Carolina Lowcountry 
Tours, Inc. and Santee Carriers, Inc. 

AGENCY: Interstate Commerce 
Commission. 

ACTION: Notice of proposed exemption. 

SUMMARY: X.O. Bunch, (r. has tiled a 
petition under 49 U.S.C. 11343(e) seeking 
an exemption from the requirement of 
prior regulatory approval for his 
continuance in control of Carolina 
Lowcountry Tours, Inc., (Carolina) and 
Santee Carriers, Inc. (Santee). Mr. Bunch 
is chairman of the board and controlling 
stockholder of Santee, a motor common 
and contract carrier and broker of 
property, in interstate or foreign 
commerce. Mr. Bunch is also the 
president and sole stockholder of 
Carolina, an intrastate passenger 
carrier. Carolina is presently seeking an 
initial grant of operating authority in No. 
MC-214205 which would allow it to 
operate as a motor common carrier of 
passengers, in charter and special 
operations, beginning and ending at 
points in South Carolina and extending 
to points in six States and the District of 
Columbia. Upon issuance of authority to 
Carolina. Mr. Bunch will control two 
regulated motor carriers (/.e. Carolina 
and Santee). Under 49 U.S.C. 11343(a)(5), 
the Commission’s prior approval is 
required for the acquisition of control of 
a carrier by a person that is not a carrier 
but that controls any number of carriers. 
Thus, this transaction is subject to our 
jurisdiction and can be carried out only 
under regulation or an exemption from 
regulation. Petitioner contends that 
examination and regulation of this 
transaction is not necessary to carry out 
the national transportation policy of 49 
U.S.C. 10101. Petitioner asserts that the 
transaction is of limited scope because 
Santee’s gross operating revenues are 
approximately $15 million while 
Carolina is an entity that currently has 
no interstate operating revenue. Should 
Carolina obtain the passenger authority 
it seeks, there will be no area of service 
overlap. 

DATE: Comments must be received by 
January 13,1989. 

ADDRESSES: Send comments (an original 
and 10 copies), referring to Docket No. 
MC-F-19282. to: 
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(1) Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission. Washington, DC 20423. 

(2) Petitioner’s representative: Frank B. 
Hand, Jr., 12000 Leesburg Pike, 

1 lemdon, VA 22070. 

FOR FURTHER INFORMATION CONTACT: 
Andy Nosacek, (202) 275-1712. (TDD for 
hearing impaired: (202) 275-1721.) 
SUPPLEMENTARY INFORMATION: 

Petitioner seeks an exemption under 49 
U.S.C. 11343(e) and the Commission’s 
regulations in Procedures—Handling 
Exemptions Filed by Motor Carriers, 367 
I.C.C. 113 (1982). 

A copy of the petition may be 
obtained from petitioner's 
representative, or it may be inspected at 
the Washington, DC, ofhees of the 
Interstate Commerce Commission during 
normal business hours (Assistance for 
the hearing impaired is available 
through TDD services (202) 275-1721.) 
Decided: December 5.1988. 

By the Commission. Chairman Cradison. 
Vice Chairman Andre, Commissioners 
Simmons, Lamboley, and Phillips. 

Noreta R. McGee, 

Secretary. 

IFR Doc. 85-28600 Filed 12-15-86: 8:45 am] 
BILLINa CODE 703S-01-M 


IDocket No. AB-1 (Sub-No. 211)] 

Chicago and North Western 
Transportation Co.; Abandonment 
Between Marshalltown (Powerville) 
and Cedar Falls Junction and Between 
Hicks and Dike In Marshall, Tama, 
Grundy and Blackhawk Counties, lA; 
Findings 

The Commission has found that the 
public convenience and necessity permit 
Chicago North Western Transportation 
Company to abandon its 49.57 miles of 
track and 8.6 miles of side track and 
yard track between Marshalltown 
(Powerville) (milepost 277.73) and Cedar 
Falls Junction (milepost 317.5). including 
a spur between Hicks (milepost 38.1) 
and Dike (milepost 47.9) in Marshall, 
Tama, Grundy, and Blackhawk 
Counties. lA. 

A certificate will be issued 
authorizing abandonment unless within 
15 days after this publication the 
Comission also finds that: (1) A 
financially reponsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued; and (2) it is 
likely that the assistance would fully 
compensate the railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
on the applicant no later than 10 days 
from publication of this Notice. The 


following notation must be typed in bold 
face on the lower left-hand comer of the 
envelope: "Rail Section. AB-OFA." Any 
offer previously made must be remade 
within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27 

Decided: December 7,1988. 

By the Commission. Chairman Cradison. 
Vice Chairman Andre, Commissioners 
Simmons. Lamboley. and Phillips. 
Commissioners Simmons and lamboley 
dissented with separate expressions. 

Noreta R. McGee, 

Secretary 

[FR Doc. 88-28725 Filed 12-13-88; 8:45 am] 
BILLINQ CODE 703S-01-M 


(Docket No. AB-12 (Sub-No. 123X)] 

Southern Pacific Transportation Co.; 
Abandonment Exemption; La Fourche 
Parish, LA 

Applicant has filed a notice of 
exemption under 49 CFR Part 1152, 
Subpart F—Exempt Abandonments to 
abandon its 0.9-mile line of railroad 
between milepost 9.0 and milepost 9.9 
near Lockport in La Fourche Parish. LA. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years: (2) all overhead traffic 
on the line had been rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
Slate or local government entity acting 
on behalf of such user) regarding 
cessation of service over the line either 
is pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co .— 
Abandonment—Goshen, 3601.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on January 
7,1989 (unless stayed pending 
rconsideration). Petitions to stay that do 
not involve environmental issues,* * 


* A stay will ba routinely issued by the 
Commission In those proceedings whore an 
informed decision on environmental issues (whether 


formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2).* and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by December 19, 
1988.* Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by 
December 28,1988, with: Office of the 
Secretary, Case Control Branch, 
Interstate Commerce Commission. 
Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Gary A. 
Lassko. Southern Pacific Building, Room 
846, One Market Plaza. San Francisco. 
CA 94105. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses enviommental 
or energy impacts, if any. from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA). SEE 
will issue the EA by December 13,1988. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3115, Interstate Commerce Commission, 
Washington, DC 20423) or by calling 
Carl Bausch, Chief. SEE at (202) 275- 
7316. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: December 9,1988. 

By the Commission. Jane F. Mackall, 
Director, Office of Proceedings. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 88-28728 Filed 12-13-88; 8:45 amj 
BILUNQ CODE 703S-01-M 


raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines. 4 LCC2d 400 (198). Any entity 
seeking a stay invoKing environmental concerns is 
encouraged to 6le its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

* See Exempt of Rail Abandonment—Offers of 
Finan. Assist. 4 l.C.C2d 164 (1B87). and HnaJ rules 
published in the Federal Register on December 22. 
1987 (52 FR 48443-48446). 

* The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 


i 
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DEPARTMENT OF JUSTICE 

Lodging of Consent Decree; Chevron 
Chemical Co., et al. (Operating 
Industries, Inc. Site) 

On accordance with section 
122(d)(2)(B) of the Comprehensive 
Environmental Response, Compensation 
and Liability Act of 1980, as amended 
(“CERCLA”), and in accordance with 
the policy of the Department of Justice, 

28 CFR 50.7, notice is hereby given that 
on December 7,1988, a proposed Partial 
Consent Decree in United States v. 
Chevron Chemical Company, et al., was 
lodged with the United States District 
Court for the Central District of 
California. That action was brought 
pursuant to sections 106 and 107 of 
CERCLA, 42 U.S.C. 9606 and 9607, for 
performance of certain remedial action 
at the Operating Industries. Inc. (“OH”) 
landfill in Monterey Park, California, 
and for reimbursement of response costs 
incurred by the United States 
Environmental Protection Agency 
(“EPA”) in responding to releases and 
threatened releases of hazardous 
substances at the Oil site. 

The Consent Decree settles claims 
against 115 companies that have entered 
into the settlement regarding the 
performance of certain interim remedial 
actions required at the Oil site, known 
as “operable units,” and regarding 
payment of the United States’ past costs 
incurred up to June 1.1988, of 
approximately $21.5 million. The 
Consent Decree requires certain 
defendants to undertake two operable 
units at the Oil site: The Site Control 
and Monitoring operable unit, and the 
Leachate Management operable unit. 
Under the Site Control and Monitoring 
operable unit, defendants will maintain 
and improve systems that are in place at 
the landfill, including the leachate and 
gas collection systems, irrigation 
system, drainage system, maintenance 
of access roads and slope repair and 
erosion control. Defendants will also 
design and construct a leachate 
treatment plant at the site, and operate 
the plant to treat leachate emanating 
from the site. These defendants 
responsible for performing this work 
will also reimburse the United States 
$1.4 million for past costs. 

A second group of settling parties will 
make cash payments, to resolve their 
liability regarding these two operable 
units and the United States' past costs 
incurred up to June 1,1988. These cash 
payments include a “premium” over the 
amounts being paid by the defendants 
performing the work. This group of 
settling parties will pay a total of 
approximately $30.7 million, which shall 


be credited towards the United States’ 
past response costs, EPA’s costs for 
oversight of the defendants* work under 
this Consent Decree, and for the 
establishment of an escrow account to 
pay for additional years of performance 
of the two operable units, if necessary. 
Those parties that are making cash 
payments only will not be responsible 
for performance of any aspect of the 
work under this Consent Decree, if their 
payments are timely made. 

As provided in section 122(d)(2)(B) of 
CERCLA and 28 CFR 50.7, the 
Department of Justice will receive 
comments from persons who are not 
named as parties to this action relating 
to the proposed Partial Consent Decree 
for a period of forty days from the date 
of this publication. Comments should be 
addressed to the Assistant Attorney 
General of the Land and Natural 
Resources Division. Department of 
Justice. Washington, DC 20530. All 
comments should refer to United States 
V, Chevron Chemical Company, et ai, 

D.J. Ref. 90-11-2-156. 

The proposed Partial Consent Decree 
may be examined at the office of the 
United States Attorney. 312 N. Spring 
Street, Los Angeles, California 90012, 
and at the Region IX office of the U.S. 
Environmental Protection Agency, 215 
Fremont Street, San Francisco, 

California 94105. A copy of the proposed 
Partial Consent Decree may also be 
examined at the Environmental 
Protection Section. Land and Natural 
Resources Division, United States 
Department of Justice. Room 1527, Tenth 
Street and Pennsylvania Ave., NW., 
Washington. DC 20530. A copy of the 
proposed Partial Consent Decree may be 
obtained by mail from the 
Environmental Protection Section. Land 
and Natural Resources Division of the 
Department of Justice. Any request for a 
copy of the proposed Partial Consent 
Decree should be accompanied by a 
check in the amount of $10.80 for 
copying costs ($0.10 per page) payable 
to “United States Treasurer." 

Roger). Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division. 

(FR Doc. 88-28766 Filed 12-13-88; 8:45 am) 
BILUNO CODC 441(M>1-M 


Lodging of Consent Judgment; New 
York City, NY, et al. 

In accordance with the policy of the 
Department of Justice, 28 CFR 50.7, 
notice is hereby given that on November 
23,1988, a proposed consent decree in 
United States v. City of New York, and 
its Department of Sanitation, Civil 
Action No. 88 Civ. 8357 (RO), was 


lodged with the United States District 
Court for the Southern District of New 
York. This consent decree settled a 
lawsuit filed on November 23,1988, 
pursuant to sections 112 and 113 of the 
Clean Air Act (the “Act”), 42 U.S.C. 7412 
and 7413, and pursuant to 40 CFR Part 
61, Subpart M, for injunctive relief and 
for the assessment of civil penalties 
against the City of New York and its 
Department of Sanitation (“DOS”). The 
complaint is based on, among other 
things, certain asbestos removal 
operations that were conducted by DAR 
Construction Company (“DAR”). a 
contractor hired by DOS. in August of 
1986, at DOS* Bronx West 7 Garage, 
located at 215th Street in New York, 

New York. The complaint alleged that 
the asbestos removal operations by 
DAR constituted violations of sections 
112 of the Act, 33 U.S.C. 7412. and the 
National Emission Standards for 
Hazardous Air Pollutants for asbestos 
codified at 40 CFR Part 61, Subpart M 
(“asbestos NESHAP”). 

Under the terms of the proposed 
consent decree. DOS is permanently 
enjoined from violating the Clean Air 
Act (the “Act”). 42 U.S.C. 7401-7642. and 
the asbestos NESHAP. DOS is also 
required to implement an “Asbestos 
Control Program,” which includes 
among other things, that DOS conduct a 
survey of all its facilities for the 
presence of asbestos. The proposed 
consent decree provides that any 
contracts entered into by DOS for 
asbestos demolition or renovation are 
subject to review by an individual 
trained in asbestos abatement 
procedures. In addition, DOS is required 
to have a trained supervisor at the site 
of any asbestos demolition or 
renovation operations, who is 
responsible for insuring that the work is 
performed in accordance with the Act 
and the asbestos NESHAP. DOS is also 
required to notify the Environmental 
Protection Agency (“EPA”), regarding 
any planned renovations or demolitions 
subject to the requirements of the Act 
and the asbestos NESHAP at least 
twenty (20) days before any renovation 
or demolition is scheduled to begin, 
except in certain emergency situations. 

The Department of Justice will receive 
comments relating to the proposed 
consent decree for a period of thirty (30) 
days from the date of this publication. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division. United 
States Department of Justice, P.O. Box 
7611, Washington. DC 20044-7611. All 
comments should refer to United States 
V. City of NEW York and its Department 
of Sanitation, D.J. Ref. 90-%*>-2-l-1204. 
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The proposed consent decree may be 
examined at the following offices of the 
United States Attorney and the 
Environmental Protection Agency: 

EPA Region II 

Contact: Joseph Siegal, Office of the 
Regional Counsel, U.S. Environmental 
Protection Agency, Region II, 20 
Federal Plaza, New York, New York 
10278. (212) 264-4760 

United States Attorney's Office 

Contact: Gabriel W. Gorenstein, 
Assistant United States Attorney, 
Southern District of New York, One 
St. Andrews Plaza, New York. New 
York 10007, (212) 791-1979 
Copies of the proposed consent decree 
may also be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division. 
United States Department of Justice, 
Room 1250, Ninth Street and 
Pennsylvania Avenue NW., Washington, 
DC 20044-7611. A copy of the proposed 
consent decree may be obtained by mail 
from the Environmental Enforcement 
Section, Land and Natural Resources 
Division, United States Department of 
Justice. When requesting a copy of the 
proposed consent decree, please enclose 
a check for copying costs in the amount 
of $1.10 payable to the Treasurer of the 
United States. 

Roger J. Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division, 

[FR Doc. 88-28704 Filed 12-13-88: 8:45 am) 
BtLUIIG CODE 4410-01-M 


Lodging of Consent Decree; Polysar, 
Inc. 

In accordance with Department 
policy, 28 CP'R 50.7, notice is hereby 
given that a proposed consent decree in 
United States of America v, Polysar 
Incorporated, Civil Action No. C 87- 
1080A. was lodged with the United 
States District Court for the Northern 
District of Ohio. The complaint filed by 
the United States in this action sought 
injunctive relief and civil penalties 
pursuant to section 3008 of the Resource 
Conservation and Recovery Act 
(“RCRA”), 42 U.S.C. 6928, in connection 
with a polystyrene production facility 
owned by Polysar Incorporated 
(“Polysar”) in Copley, Ohio. 

The proposed consent decree would 
require Polysar to conduct an 
investigation at the company’s Copley, 
Ohio polystyrene production facility to 
determine the nature and extent of 
contamination present in soil and 
groundwater at the site and to evaluate 
hydrogeologic conditions affecting the 


rate and extent of contaminant 
migration. In addition, the proposed 
decree would require Polysar to 
implement measures to take an inactive 
surface impoundment out of service, 
including the removal, treatment and 
disposal of impoundment liquids, 
sludges and contaminated subsoils, in 
accordance with a plan that has been 
approved by the United States 
Environmental Protection Agency (“U.S. 
EPA”). The Department of Justice will 
receive comments relating to the 
proposed consent decree for a period of 
thirty (30) days from the date of this 
publication. Comments should be 
addressed to the Assistant Attorney 
General of the Land and Natural 
Resources Division, Department of 
Justice, Washington, DC and should 
refer to United States of America v, 
Polysar Incorporated, D.J. Ref. No. 90-7- 
1-371. 

The proposed Consent Decree may be 
examined at the office of the United 
States Attorney, Suite 500,1404 East 
Ninth Street, Cleveland. Ohio 44114 and 
at the Office of Regional Counsel. 

United States Environmental Protection 
Agency, Region V, 111 West Jackson 
Street, Third Floor, Chicago, Illinois 
60604. Copies of the proposed consent 
decree may be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1515, 
Ninth Street and Pennsylvania Avenue, 
NW.. Washington, DC 20530. A copy of 
the proposed consent decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section. 
Land and Natural Resources Division of 
the Department of Justice. The proposed 
Consent Decree package consists of a 
17-page Consent Decree and 473 pages 
of Exhibits. You may request a copy of 
the Consent Decree with or without 
exhibits. Please specify in the letter of 
request whether or not exhibits are 
requested. A request for a copy of the 
proposed Consent Decree with exhibits 
should be accompanied by a check in 
the amount of $47.30 (ten cents (104) per 
page copying costs) payable to the 
“United States Treasurer.” A request for 
a copy of the proposed Consent Decree 
without exhibits should be accompanied 
by a check in the amount of $1.70 
payable to the “United States 
Treasurer.” 

Roger Marzulla, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 88-28765 Filed 12-13-88; 8:45 am) 
BILUNG CODE 


Drug Enforcement Administration 

[Docket No. 88-28] 

Gordon M. Acker, D.M.D.; Grant of 
Application With Restrictions 

On February 29,1988, the Deputy 
Assistant Administrator. Office of 
Diversion Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Gordon M. Acker. 
D.M.D. (Respondent) of 2412 Route 71, 
Apt. 5H, Spring Lake Heights. New 
Jersey, proposing to deny his application 
for registration executed on January 29, 
1988. The Order to Show Cause alleged 
that Respondent's registration is 
inconsistent with the public interest as 
that term is defined in 21 U.S.C. 823(f). 

By letter dated March 14,1988, 
Respondent, through counsel, requested 
a hearing on the issues raised by the 
Order to Show Cause and the matter 
was docketed before Administrative 
Law Judge Mary Ellen Bittner. Following 
prehearing procedures, a hearing was 
held in Washington, DC on June 9,1988. 

On August 31,1988, Judge Bittner 
issued her opinion and recommended 
ruling, findings of fact, conclusions of 
law and decision. The Administrative 
Law Judge recommended that 
Respondent be issued a restricted 
registration in Schedules III, IV and V. 

The Administrative Law Judge found 
that Respondent entered the University 
of Pennsylvania School of Dental 
Medicine in the fall of 1978. In 
Respondent’s third year of dental school 
he accepted the invitation of a fellow 
classmate, David Ackerman, to go to a 
private club. He saw many of his 
classmates at the club and was offered 
cocaine. Respondent visited the club 
several times and eventually agreed to 
try cocaine. He continued to use cocaine 
which he obtained from Ackerman on 
several occasions before going to the 
club. 

Respondent learned through his 
association with Ackerman that 
Ackerman and another classmate that 
resided in Respondent’s apartment 
building, Kenneth Weidler, were 
packaging and selling cocaine from 
Weidler’s apartment. Respondent 
visited the apartment and. on one 
occasion, agreed to take a small 
package, which he believed contained 
cocaine, to a Federal Express office for 
mailing. Respondent eventually agreed 
to keep small amounts of cocaine at his 
apartment and deliver the cocaine to 
other dental students. On at least three 
occasions in 1980, Respondent made 
out-of-town trips to deliver cocaine to 
Ackerman’s request. He was paid 
expenses plus $200 for each trip. 
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Respondent also accompanied one of 
Ackerman’s partners of Florida to 
purchase cocaine. 

The Administrative Law Judge also 
found that in late 1980, Respondent 
determined that his studies were being 
affected by his cocaine use and he 
disassociated himself from Ackerman 
and Weidler. He did, however, admit to 
using cocaine on one occasion after that 
time. Respondent graduated from dental 
school in May 1981, and completed a 
one-year residency. He was then 
employed by various dental clinics until 
his arrest by the FBI in June 1985. This 
arrest followed his indictment for 
cocaine conspiracy along with 
Ackerman and Weidler. 

Respondent cooperated with the 
investigators and, on August 5,1985, he 
pied guilty to one count of conspiracy to 
possess with intent to distribute 
cocaine. He was sentenced to six 
months in a work release program, to be 
followed by four and one-half years 
probation. He was employed 
sporadically from the time of his arrest 
until March 1987, when he was Bred by 
the dental clinic that employed him 
because his work was ’’not up to par.” 

In May 1986, Orders to Show Cause 
were issued by DEA to Respondent 
proposing to revoke his DBA 
registrations. A hearing was held in 
January 1987. The Administrative Law 
Judge recommended that Respondent’s 
registrations be revoked based upon his 
felony convictions. The recommendation 
was adopted by the Administrator and 
the registrations were revoked effective 
April 27,1987. A petition for review of 
this order was filed with the United 
States Court of Appeals for the District 
of Columbia Circuit On January 17, 

1988, the Court affirmed the 
Administrator’s order. The Court did 
indicate in its order that would be 
appropriate for the Administrator to give 
careful consideration to any application 
filed by respondent after a year had 
elapsed from the effective date of the 
revocation order.” On January 29.1988, 
the application that is the subject of this 
proceeding was submitted by 
Respondent. 

The New Jersey State Board of 
Dentistry entered into a consent 
agreement with Respondent on April 4 , 
1986. The agreement provided for 
random urine screens for one year, 
practicing under the supervision of 
another dentist for one year, and that 
Respondent was not to prescribe or 
possess Schedule II or UN controlled 
substances, except for his o%vn use 
pursuant to a bona fide prescription 
from another practitioner for legitimate 
medical use. The Regents Review 
Committee of the Stale of New York 


placed Respondent’s dental license in 
the State of New York on probation for 
five years on February 28.1988. 

Respondent submitted an application 
dated January 29,1988, for D^ 
registration in Schedules U (typing 
underneath "Percodan only”). III, UIN. 

IV and V. Respondent answered “yes” 
in response to the question on the 
application. “Are you currently 
authorized to prescribe, distribute, 
dispense, conduct research, or otherwise 
handle controlled substances in the 
schedules for which you are applying, 
under the laws of the State or 
jurisdiction in which you operate or 
propose to operate?” He was, in fact, not 
authorized at the time he submitted the 
application, nor is he currently 
authorized, to handle Schedule II 
controlled substances in New Jersey. 
During these proceedings. Respondent 
requested that his application with 
regard to Percodan be withdrawn. This 
request was granted by the 
Administrative Law Judge. 

The Administrative Law Judge 
concluded that it is undisputed that 
Respondent has been convicted of a 
felony relating to controlled substances. 
This alone is sufficient basis to deny an 
application for registration. However, 
based upon the fact that Respondent’s 
illegal activities occurred more than 
seven years ago, that he cooperated 
with authorities following his arrest, 
that he successfully served his sentence, 
that there is no evidence of misconduct 
by Respondent since his graduation 
from dental school, that he has practiced 
dentistry for several years, and that 
there is no evidence that he misused his 
DEA registration when he had one. the 
Administrative Law Judge recommended 
that Respondent’s application for 
registration in Schedules IILIV and V be 
granted subject to restrictions. The 
Administrator adopts the opinion and 
recommended decision of the 
Administrative Law Judge in its entirety. 
The Administrator concludes that there 
is sufficient evidence in the record to 
believe that Respondent, given the 
opportunity, will utilize a DEA 
registration in a responsible and 
professional manner. 

The Administrator does impose the 
following restrictions upon the DEA 
registration in Schedules III, IV and V to 
be issued to Respondent: 

1. Respondent’s controlled substance 
handling authority shall be limited to 
writing or prescriptions only, and he 
shall not dispense, possess or store any 
controlled substance, except medically 
necessary for his own use, and which he 
has obtained pursuant to a written 
prescription from another licensed 
practitioner (unless the substance is 


legitimately obtainable without a 
prescription). 

2. Respondent shall report to the 
Special Agent in Charge of the nearest 
DEA office, or his designee, any adverse 
results of urine tests administered 
pursuant to Respondent’s Federal 
probation or New Jersey Board 
requirements. 

3. Respondent shall not prescribe any 
controlled substances for his own use. 

4. For at least two years from the date 
of the entry of a Final Order in this 
proceeding, every calendar quarter. 
Respondent shall submit a log of all 
prescriptions he has written during the 
previous quarter to the Special Agent in 
Charge of the nearest D£LA office or his 
designee. 

Accordingly, the Administrator of the 
DEA, pursuant to the authority vested in 
him by 21 U.S.a 823 and 824 and 28 CFR 
0.100(b), hereby orders that the 
application for DEA registration 
submitted by Gordon M. Acker. DJ4.D.. 
on January 29,1988, be granted in 
Schedules Ill, IV. and V, subject to the 
restrictions enumerated above. This 
order is effective December 14.1988. 

Dated; December 8.1988. 

John C. Lawn, 

Administrator. 

(FR Doc. 88-28727 Filed 12-13-88; 8:45 am] 
BILLING CODE 4410-09-M 

[Docket No. 88-15] 


Hyland Pharmacy; Revocation of 
Registration 

On February 8,1988, the Deputy 
Assistant Administrator, Office of 
Diversion Control. Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to Hyland Pharmacy 
(Respondent) of 3291 Highland Drive, 
Salt Lake City. Utah, proposing to 
revoke its DEA Certificate of 
Registration, AH8810764 and deny its 
pending application for renewal of that 
registration executed on November 3, 
1986. The statutory predicate for the 
proposed action was that William 
Edmund Leatherwood. owner and 
manager of Respondent pharmacy, was 
convicted in the District Court of the 
Third Judicial District. State of Utah, on 
August 4,1986. of five counts of 
obtaining controlled substances by 
fraud, felonies relating to controlled 
substances. 

By letter dated February 19,1988, 
Respondent, through counsel, requested 
a hearing on the issues raised by the 
Order to Show Cause and the matter 
was docketed before Administrative 
Law Judge Mary Ellen Bittner. Following 
prehearing procedures, a hearing was 
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held in Salt Lake City, Utah on June 22, 
1988. 

On September 19.1988, Judge Bittner 
issued her opinion and recommended 
ruling, findings of fact, conclusions of 
law and decision, recommending that 
the Administrator not revoke 
Respondent pharmacy’s DEA Certificate 
of Registration and that the pending 
application for renewal of that 
registration be granted. Government 
counsel filed exceptions to the 
Administrative Law judge’s opinion and 
recommended ruling, findings of fact 
and decision. Respondent’s counsel did 
not file any response to the 
Government’s exceptions. 

On October 17.1988, Judge Bittner 
transmitted the record of the 
proceedings, including the Government’s 
exceptions, to the Administrator. The 
Administrator has considered the record 
in its entirety and adopts, in part, the 
findings of fact recommended by the 
Administrative Law Judge, makes 
independent findings of his own, and 
rejects all other findings not included 
herein, as being unsupported by credible 
evidence. The Administrator also rejects 
the recommended decision of the 
Administrative Law Judge. Pursuant to 
21 CFR 1316.67, the Administrator issues 
his final order in the matter based upon 
findings of fact and conclusions of law 
as set forth below. 

The Administrative Law Judge found 
that William Edmund Leatherwood. 
R.Ph., is the sole owner of Respondent 
pharmacy in Salt Lake City, Utah. On 
May 23.1988, an Investigator with the 
Division of Occupational Licensing of 
the State of Utah conducted a 
compliance investigation of Respondent 
pharmacy. During this routine inspection 
the Investigator found that one of the 
physicians listed on the daily logs as a 
prescriber of controlled substances was 
one who had his Utah controlled 
substance license suspended in 
November 1985. Further investigation 
revealed that there were several 
hundred prescriptions listed in the daily 
logs as being written by this physician 
after the date of the physician’s 
suspension. The Investigator determined 
that these prescriptions were not 
available for review, and that they had 
not been authorized by the physician in 
question. 

The Utah State Investigator returned 
to speak with Mr. Leatherwood again on 
June 2.1986. At that time Mr. 
Leatherwood stated that he had only 
dispensed controlled substances to one 
customer without a prescription. The 
controlled substances he dispensed to 
that patient included Tylenol with 
Codeine #4 (Schedule III), Dalmane 
(Schedule IV), and Paxipam (Schedule 


IV). An audit of Respondent’s 
prescription files on June 3 and 4,1986. 
revealed that Mr. Leatherwood's 
statements to the Investigator were 
untrue. The Investigator determined that 
there were approximately 702 instances 
in which controlled substances were 
unlawfully dispensed to ten individuals 
during the period of June 1985 to June 
1986, the only time period reviewed by 
the Investigator. Mr. Leatherwood 
realized over $4,000 in additional gross 
income as a result of his illegal drug 
sales during that one year. 

During the year-long period covered 
by the investigation, Mr. Leatherwood 
unlawfully dispensed approximately 
eight ounces of Phenergan with codeine 
(Schedule V) on almost a daily basis in 
the name of Scott Alger, a 13-year-old 
boy. No physician had prescribed the 
dispensing of these drugs. Mr. 
Leatherwood covered these dispensing 
irregularities by writing false 
prescriptions which indicated that 
certain physicians had authorized them, 
when in fact they had not. 

As a result of this investigation, on 
June 23.1986, William Leatherwood 
entered a conditional plea to five counts 
of obtaining a controlled substance by 
fraud, a third degree felony, in the Third 
District Court in and for Salt Lake 
County, State of Utah. 

On June 25,1986, Mr. Leatherwood’s 
licenses to practice pharmacy and 
dispense controlled substances in the 
State of Utah, and Respondent’s 
controlled substance license were 
immediately suspended by the 
Department of Business Regulation, 

State of Utah, and the controlled 
substances in the pharmacy were, at 
that time, removed. 

On August 4,1986, Mr. Leatherwood 
entered a guilty plea to five third degree 
felony charges of obtaining controlled 
substances by fraud. 

On June 25.1986, the Utah Department 
of Business Regulation issued an Order, 
pursuant to a stipulation between the 
Department, Mr. Leatherwood and 
Respondent pharmacy which required 
that Mr. Leatherwood’s licenses to 
practice pharmacy and to dispense 
controlled substances be suspended for 
two years as of June 25,1986, and that 
Respondent's controlled substance 
license be suspended from June 25,1988 
through December 1.1986. These 
licenses were to be placed on probation 
for five years following the period of 
suspension. In this stipulation, Mr. 
Leatherwood admitted that he 
repeatedly sold controlled substances to 
individuals without a valid prescription 
and that from June 1985 to June 1986, he 
repeatedly signed prescription forms for 
the pharmacy's files and falsely 


represented that a physician had 
authorized the prescriptions. 

On August 11,1987, the Third Judicial 
District Court, Salt Lake County, State of 
Utah, reduced the five felony charges to 
Class A misdemeanors and placed Mr. 
Leatherwood on unsupervised probation 
for one year. 

On November 13.1987, the Director of 
the Division of Occupational and 
Professional Licensing. Utah Department 
of Business Regulation, ordered the 
reinstatement of Mr. Leatherwood’s 
license to practice pharmacy and license 
to dispense controlled substances. 

These licenses are now subject to a five 
year conditional probation. 

The Administrator finds that although 
Respondent pharmacy is now currently 
authorized to handle controlled 
substances in the State of Utah, neither 
Respondent nor Mr. Leatherwood, its 
owner, have provided any evidence 
which would mitigate Mr. 

Leatherwood's past conduct and his 
convictions relating to controlled 
substances. 

The Administrator of the Drug 
Enforcement Administration may revoke 
a DEA Certificate of Registration if he 
finds that the registrant has been 
convicted of a felony relating to 
controlled substances. Mr. Leatherwood, 
owner and operator of Respondent 
pharmacy, pled guilty and was 
convicted of five felony violations of the 
Utah Controlled Substances Act. 

The Administrator has consistently 
held that where the owner, operator, 
major shareholder, managing 
pharmacist or key employee of a 
pharmacy has been convicted of a 
felony relating to controlled substances, 
the registration of the pharmacy may be 
revoked, suspended or denied on that 
basis. See: Whitens Best Buy Drugs, 
Docket No. 87-41, 53 FR 7251 (1988); 
Unarex of Plymouth Rood, d/b/a Motor 
City Prescription Center and Unarex of 
Dearborn, d/b/a/ Motor City 
Prescription Center, Docket Nos. 84-1, 
and 84-2, 50 FR 8877 (1985); Bourne 
Pharmacy, Inc., Docket No. 83-32, 49 FR 
32816 (1984), and cases cited therein. 

In addition to the conviction, Mr. 
Leatherwood’s actions on behalf of the 
pharmacy would render the DEA 
registration of the pharmacy 
inconsistent with the public interest as 
that term is defined in 21 U.S.C. 823(f). 
which is a ground for revocation of 
registration under 21 U.S.C. 824(a)(4). 
The Administrator of the Drug 
Enforcement Administration has 
revoked or denied DEA Certificates of 
Registration of pharmacies based upon 
conduct similar to that of Mr. 
Leatherwood, See: Medicine Shoppe, 
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Docket No. 85-47. 51 FR 13854 (1988); 
Fourth Street Pharmacy, Docket No. 88- 
42. 52 FR 32068 (1987), aff^d. Fourth 
Street Pharmacy v. Drug Enforcement 
Administration, 836 F.2d 1137 (8th Cir. 
1988). Mr. Leatherwood exhibited a 
pattern of misconduct which was a 
flagrant abuse of a pharmacisrs duty to 
dispense controlled substances only 
pursuant to the lawful order of a 
physician. 21 CFR 1306.04. 

In her opinion, the Administrative 
Law Judge recommended that 
Respondent be permitted to retain its 
Federal controlled substance privileges 
despite its owner’s history of wrongful 
handling activities. Her opinion is 
based, in part, upon her conclusion that 
“it does not appear that Mr. 
Leatherwood acted from criminal 
intent.” To support this statement. Judge 
Bittner found that Mr. Leatherwood’s 
unlawful dispensings were ’Motivated 
by a desire, however misguided, to 
accommodate his customers.” The 
Administrator is not convinced that Mr. 
Leatherwood’s intentions were totally 
directed towards “accommodating” his 
customers. The Administrative Law 
Judge failed to consider that the 
pharmacy collected income of over 
$4,000 from these illegal prescriptions. 
There is no doubt but that Mr. 
Leatherwood and his pharmacy 
benefilted financially from the 
transactions. 

Mr. Leatherwood testified that he 
knew what he was doing was wrong 
when he did it On June 2,1986, he told 
the state Investigator that he had only 
dispensed controlled substances without 
authorization to one customer. It was 
not until later, when he was confronted 
with direct evidence of unauthorized 
dispensing to nine other customers that 
he admitted his unlawful activities. The 
Administrator finds that the evidence in 
the record does not support a conclusion 
that Mr. Leatherwood acted without 
criminal intent in unlawfully dispensing 
controlled substances, when he knew at 
the time that he was violating the law. 

Mr. Leatherwood admitted that he 
dispensed controlled substances at least 
700 times during a one year period from 
June 1985 to June 1986. pursuant to false 
prescriptions which he wrote. Mr. 
Leatherwood blatantly abused the 
pharmacy’s registration. Although Mr. 
Leatherwood has indicated that he wrill 
not repeat his conduct, the 
Administrator finds nothing in the 
record to support this contention. An 
individual who owns and operates a 
pharmacy owes the public professional 
responsibility and integrity. Mr. 
Leatherwood has disregarded these 
responsibilities. This registrant’s past 


violative history leads the Administrator 
to conclude that Respondent cannot be 
entrusted with the responsibilities of a 
DEA registration and that its continued 
registration would be contrary to the 
public interest. Therefore, the 
Administrator concludes that 
Respondent’s registration must be 
revoked and that its pending application 
for renewal thereof must be denied. 

Accordingly, the Administrator of the 
Drug Enforcement Administration, 
pursuant to the authority vested in him 
by 21 U.S.C. 823 and 824 and 28 CFR 
0.100(b), hereby orders that DEA 
Certificate of Registration AH8810764. 
previously issued to Hyland Pharmacy 
d/b/a William Edmund Leatherwood, 
be, and it hereby is, revoked. I fe further 
orders that the pending application for 
renewal of said registration, executed on 
November 3,1980, be, and it hereby is, 
denied. 

This order is effective January 13, 

1989. 

Dated: December 8,1988. 

John C Lawn, 

Administrator, 

|FR Doc. 88-28728 Filed 12^13-88; 8:45 amj 
BILUNQ CODE 


DEPARTMENT OF LABOR 

Office of the Assistant Secretary for 
Administration and Management 

Public Information Collection 
Requirement Submitted to 0MB for 
Review 

action: Notice. 

The Department of Labor has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Title, Applicable Form, and 
Applicable OMB Control Number Final 
Interim Rule Relating to the Prohibited 
Transaction Exemption Procedures 
Under the Federal Employees* 
Retirement System Act; No Form; and 
No OMB Control Number. 

Type of Request: Expedited 
Submission—approval date requested 
(December 27,1988.) 

A veroge Burden Hours/Minutes Per 
Response: 35 hours. 

Frequency of Response: On occasion. 
Number of Respondents: 3. 

Annual Burden Hours: 105 hours. 
Annual Responses: 3, 

Needs and Uses: This final interim 
regulation describes the procedures for 
filing and processing applications for 
exemptions from the prohibited 


transaction provisions of The Federal 
Employees’ Retirement System Act of 
1986. The Secretary of Labor is 
authorized to grant exemptions from 
these restrictions and is required by law 
to establish a procedure to process such 
exemptions. 

Affected Public: Business or other for 
profit. 

Respondents Obligation: Mandatory. 

Requests for Which Paperwork 
Reduction Act Approval Is Being 
Sought: (1) An application submitted 
under this procedure shall contain all of 
the information specified in paragraph 
(2) of this section if such application is 
for an exemption other than for a class 
of transactions or class of fiduciaries. If 
the application is for a class of 
transactions or class of fiduciaries, the 
application need contain only the 
information required under paragraphs 

(D) through (J), (N), and (O) of j>aragraph 
(2) of this section. If any of the 
information specified in paragraph (2) of 
this section cannot be furnished, an 
explanation of why it carmot be 
furnished shall be provided. 

(2) Information to be submitted with 
application for exemption: 

(A) The name and type of plan or 
plans; 

(B) The Employer Identification 
Number (EIN); 

(C) The estimated number of plan 
participants; 

(D) A detailed description of the 
transaction and the fiduciary, or class 
thereof, for which an exemption is 
requested; 

(E) The possible violation or 
violations of the prohibited transaction 
provisions for which exemptions are 
requested; 

(F) Whether such transaction or 
transactions have been already entered 
into or are transactions which the 
parties intend to enter into if the 
exemption is granted; 

(G) Whether the transaction or 
transactions are customary for the 
industry or class involved; 

(H) The hardship or economic loss, if 
any. which would result to the person or 
persons on whose behalf the exemption 
is sought, to the plan, and to its 
participants and beneficiaries from 
denial of the application; 

(I) At the option of the applicant, a 
draft setting forth the exemption 
proposed by the applicant; 

(J) A statement explaining why such 
exemption would be: 

(i) Administratively feasible; 

(ii) In the interest of the plan or plans 
which would be affected if the 
exemption were granted and of their 
participants and beneficiaries; and 
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(iii) Protective of the rights of the 
participants and beneficiaries of the 
affected plan or plans; 

(K) Whether, to the best knowledge of 
the applicant, the plan or trust base ever 
been found by the Secretary or by a 
court to have violated the provisions of 
5 U.S.C. 8477(b) or (c); 

(L) Whether, to the best knowledge of 
the applicant, any relief under 5 U.S.C. 
8477(c)(3), section 408(a) of ERISA, or 
section 4975(c)(2) of the Code has been 
requested by, or provided to, the 
applicant 4975(c)(2) of the Code has 
been requested by, or provided to, the 
applicant or any of the parties on behalf 
of whom the exemption is sought and, if 
so, a description of such relief; 

(M) Whether, to the best knowledge of 
the applicant, the applicant or any of the 
parties to the transaction sought to be 
exempted is currently, or has been 
within the last 5 years, a defendant in 
any lawsuit concerning such person's 
conduct as a fiduciary, parly in interest, 
or disqualified person with respect to 
any plan; 

(N) With respect to the notification of 
interested persons, the applicant shall 
include the following: 

(i) A description of the interested 
persons to whom notice will be 
provided; 

(ii) The manner by which such notice 
will be provided; and 

(iii) The time period within which 
such notice will be given; 

(O) A certification by the applicant 
that, to the best of the applicant's 
knowledge, the application is accurate 
and complete. 

(3) Conferences. (A) The applicant 
shall indicate whether a conference is 
desired in the event the Secretary 
contemplates not granting the requested 
exemption. Any such conference shall 
be held in Washington, DC. 

(B) If more than one applicant has 
requested an exemption with respect to 
the same or similar class of 
transactions, and the Secretary 
contemplates not granting the 
exemption, and if more than one 
applicant has requested a conference, 
such conferences will be scheduled, 
insofar as possible, as a joint conference 
with all such applicants present. 

(C) An applicant is entitled to only 
one conference. 

(D) In any case in which a hearing is 
held, an applicant shall not be entitled 
to a conference. 

OMB Desk Officer: Ms. Diana Rowen. 

Written comments and 
recommendations on the information 
collection should be sent to Ms. Diana 
Rowen at Office of Management and 
Budget, Desk Officer, Room 3001, New 
Executive Office Building, Washington, 


DC. 20503, telephone 202/385-6880 by 
December 27,1988. 

A copy of the information collection 
proposal may be obtained from Mr. Paul 
Larson. Director, Office of Information 
Management, U.S. Department of Labor, 
200 Constitution Avenue, NW., Room N- 
1301, Washington. DC 20210, telephone 
number: 202/523-6331. 

Signed at Washington. DC, this 12th day of 
December. 1988. 

Marizetta Scott, 

Acting Departmental Clearance Officer. 

SF-83 Request for OMB Review— 
Pension and Welfare Benefits 
Administration, U.S. Department of 
Labor 

Subject: Interim final rule regarding 

application procedures for exemption 

from prohibited transactions under 

FERSA. 

Supporting Statement 

7. Statutory Authority for Information 
Collection 

Section 408(a) of the Employee 
Retirement Income Security Act of 1974 
(ERISA) establishing the Secretary of 
Labor's authority to grant a conditional 
or unconditional exemption of any 
fiduciary, disqualified person, or 
transaction from all or part of the 
prohibitions imposed by section 406(b) 
of ERISA. Section 406(b) of ERISA 
prohibits, unless exempted, a fiduciary's 
dealing with the assets of a plan in his 
or her own interest, acting on behalf of a 
party whose interests are adverse to the 
interests of the plan, its participants or 
beneficiaries, or receiving consideration 
for his own personal account from any 
party dealing with the plan in 
connection with a transaction involving 
the assets of the plan. 

FERSA section 8477(c)(2) parallels 
ERISA section 406(b). Section 
8477(c)(2)(A) prohibits a fiduciary with 
respect to the Fund from dealing with 
assets of the Fund in his or her own 
interests. Section 8477(c)(2)(B) prohibits 
fiduciaries with respect to the Fund from 
acting. In an individual or any other 
capacity, in any transaction involving 
the Fund on behalf of a party, or 
representing a party, whose interests are 
adverse to the interests of the fund or 
the interests of participants and 
beneficiaries. Section 8477(c)(2)(C) 
prohibits a fidicuary with respect to the 
Fund from receiving any consideration 
for his or her own personal account from 
any party dealing with sums credited to 
the Fund in connection with a 
transaction involving the assets of the 
Fund. 

Section 8477(c)(3) of the Federal 
Employees* Retirement System Act of 


1986 (FERSA) parallels ERISA section 
40B(a). authorizing the Secretary of 
Labor to grant administrative 
e.xemptions from the restrictions of 
section 8477(c)(2). Under section 111 of 
the FERSA Technical Corrections Act of 
1986 (Pub. L. 99-556, October 27.1986) 
the Department's existing exemption 
procedures (ERISA Proc. 75-1, 40 FR 
18471) are made applicable to exemption 
applications under FERSA until the 
earlier of the date of publication of final 
regulations adopting an exemption 
procedure on December 31,1988. 

To date the Department has not 
published final regulations revising 
ERISA Proc. 75-1 to include an 
exemption application procedure under 
FERSA in addition to the procedure that 
already applies to applications under 
ERISA and the Internal Revenue Code. 

In order to comply with the 
Congressional mandate under FERSA to 
promulgate an exemption application 
procedure by December 31.1988 the 
Department shall adopt, for applications 
for exemptions from transactions 
prohibited under FERSA section 
8477(a)(2). this interim final rule which 
contains the procedures provided in 
ERISA Proc. 75-1 (modified only to the 
extent necessary to remove references 
or requirements not applicable to 
FERSA). This interim final rule shall 
expire upon the effective date of the 
final revised exemption application 
procedure. 

2. Purpose of the Information Collection 

In order for the Secretary of Labor to 
grant an exemption, an exemption must 
be determined to be: (1) 
Administratively feasible; (2) in the 
interest of the plan, as well as the 
interest of the plan’s participants and 
beneficiaries; and (3) protective of the 
rights of participants and beneficiaries. 
In order for the Secretary to make such 
determination, applicants for 
administrative exemptions are required 
to provide sufficient information to 
enable the Department to find whether 
or not the statutory exemption criteria 
are satified. The notice to be supplied to 
interested parties is intended to afford 
interested persons opportunity to 
present views regarding the exemption 
application, as required by statute. 

3. Use of Improved Information 
Technology 

This is not applicable to the adoption 
of the requirements of these class 
exemptions. 

4. Efforts To Identify Duplication 

The interim final rule avoids 
duplication by adopting the procedures 
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provided in ERISA Proc. 75-1. modified 
only to the extent necessary to remove 
references or requirements not 
applicable to FERSA. It shall expire 
upon the effective date of the 
publication of a final revised exemption 
application procedure which applies to 
transaction prohibited under ERISA. 
FERSA or the Internal Revenue Code. 

5. Similar Information 

Since the information requested from 
each applicant pertains to the specific 
transaction for which the exemption is 
being requested, no similar information 
is collected or available from any State 
or Federal agencies, or other sources. 

6, Small Businesses 

Due to the size and nature of the 
Thrift Savings Fund, it is unlikely that 
the Fund will engage in transactions 
involving small businesses on a frequent 
basis. No provision has been included in 
the interim final rule to provide different 
substantive standards for small 
business. Since the Department has to 
make the same findings in every case, 
and the potential for abuse in any 
specific transaction is no less in 
situations involving small entities, it is 
neither possible nor appropriate to have 
different standards for small and large 
businesses. 

7. Frequency of Information Collection 

The information collection 
requirements relating to these 
exemption application procedures are 
only imposed when a Fund fiduciary 
chooses to engage in a transaction 
which necessitates the utilization of an 
exemption. The frequency of 
information collection therefore is not 
determined by a regular or 
predetermined period of time. 

8, Special Circumstances 

There are no special circumstance 
applicable within the meaning of 5 CFR 
1320.6. 

9. Consultations With Outside Agencies 

No outside agencies were consulted in 
the development of this interim final 
regulation. 

10, Confidentiality 

Because the Secretary must make a 
determination on the record, no 
assurances of confidentiality can be 
provided to applicants for exemption. 
The right to review all information 
supplied by an applicant is an essential 
part of providing interested persons the 


opportunity to make informed comments 
on a proposed exemption. 

11. Questions of a Sensitive Nature 

No sensitive questions are asked of 
applicants for exemptions. 

12. Annualized Cost to the Federal 
Government and Respondents 

Cost to the government: The interim 
final rule will result in certain costs to 
the government. Notices of pending and 
granted exemptions are published in the 
Federal Register, resulting in publication 
and administrative costs to the Federal 
Government. The Department estimates 
that it will receive 3 FERSA exemption 
applications annually (see item 13 for a 
description of the basis for this 
estimate), resulting in aggregate costs to 
the government of $3,860, as described 
below. 

Assuming conservatively that each 
application would result in a one and 
one-half page notice of pendency and a 
one page notice of grant, the total 
publication cost would be $3,060 (e.g., 

7.5 total pages x $408 per page). The 
interm final rule will also result in a cost 
to the Federal government for filing, 
handling and storing the documents. 
FERSA notices would represent roughly 

2 percent of the total exemption notices 
published by the Department in a year. 
PWBA has assigned one staff year to 
this administrative function for all 
exemption applications under FERSA, 
ERISA and the Internal Revenue Code, 
at a cost of $40,000 annually (including 
space, supplies, and overhead in 
addition to salary and benefits): Thus, 
the total administrative cost to the 
government of FERSA exemption 
applications is $800 (e.g.. 2% x $40,000). 

Cost to the applicants: The average 
costs to the applicant of applying for an 
exemption are relatively small when 
compared to the dollar amounts of the 
transactions for which exemptions are 
requested. The costs of this paperwork 
requirement under current proceduers, 
which effectively remain unchanged 
under the interim final rule, consists in 
the preparation of information submitted 
in an application for an exemption. The 
Department estimates that it will receive 

3 exemption applications annually (see 
item 13 for a description of the basis for 
this estimate), resulting in aggregate 
one-time preparation costs—incurred 
only by applicants actually requesting 
exemptive relief—of $7,770. as described 
below. 

Because of the amount of paperwork 
submitted, the Department estimates 
that on average roughly 25 hours of 
professional time (at $100.00/hour) and 


10 hours of clerical time (at 9.00/hour) 
are required for the preparation of an 
exemption application. Thus, the total 
preparation cost per exemption 
application would be $2590 (e.g., 25 x 
$100 plus 10 x $9). 

13. Annualized Information Collection 
Bfurden 

To date the Department has received 
only 3 applications for exemptions from 
transactions prohibited under FERSA. It 
is anticipated that on occasion 
additional applications will be 
submitted; thus, based on past 
experience the Department 
conservatively estimates that 3 
additional new applications will be 
submitted annually 

Based upon its experience under 
ERISA exemption application 
procedures during the past decade, the 
Department estimates that on average a 
total of 35 burden hours would be 
required for the preparation of each 
FERSA exemption application, including 
25 hours of professional time and 10 
hours of clerical time. Thus, the 
aggregate burden attributable to 
exemption application procedures under 
FERSA is estimated to be 105 hours 
annually. 

14. Reasons for Change in Burden 

The change in burden is the result of a 
statutory enactment under FERSA (and 
subsequent technical corrections) which 
has created additional regulatory, 
oversight and enforcement authority and 
responsibilities in the Department of 
Labor. 

This interim final regulation does not 
appear as a separate item in the FY1989 
PWBA Information Collection Budget 
because it was intended to be 
incorporated into a revision of the 
ERISA Exemption Procedures regulation 
(OMB No. 1210-0060). However, since 
PWBA is still considering possible 
amendments to the general exemption 
procedures regulation, it was necessary 
to publish a separate interim rule with 
respect to FERSA in order to comply 
with the statutory deadline for 
publication of a FERSA procedure. 

15. Collection of Information for 
Statistical Use 

This paperwork requirement is not a 
collection of information for statistical 
use: therefore, no statistical methods 
have been used. 

|FR Doc. 28886 Filed 12-13-88; 8:45 am) 

BfLUNG CODE 4510-29-M 
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Mine Safety and Health Administration 
(Docket No. M-88>217>CJ 

Shannopin Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Shannopin Mining Company. Box 364, 
Bobtown. Pennsylvania 15315 has filed a 
petition to modify the application of 30 
CFR 75.1103-4(a) (automatic fire sensor 
and warning device systems; 
installation: minimum requirements) to 
its Shannopin Mine (I.D. No. 36-00907) 
located in Greene County, Pennsylvania. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system. A low-level carbon 
monoxide (CO) detection system would 
be installed along all belt conveyors, at 
each drive and at each tailpiece located 
in intake air courses. The low-level CO 
system would be capable of giving 
warning of a fire for four hours should 
the power fail; a visual alert signal 
would be activated when the CO level is 
10 parts-per-million (ppm) above the 
established ambient level and an 
audible signal would sound at 15 ppm 
above the established ambient level. All 
persons would be withdrawn to a safe 
area at 10 ppm and evacuated at 15 ppm. 
The CO monitoring system would 
initiate the fire alarm signals at an 
attended surface location. This 
responsible person would notify the 
working sections and other personnel 
who may be endangered, when the 
established alert and alarm levels are 
reached. The CO system would be 
capable of identifying any activated 
sensor and for monitoring electrical 
continuity and deleting electrical 
malfunctions. 

3. The CO monitoring system would 
be visually examined at least once each 
coal producing shift and tested for 
functional operation weekly to ensure 
the monitoring system is functioning 
properly. The monitoring system would 
be calibrated with known 
concentrations of CO at least monthly. 

4. If at any time the CO monitoring 
system or any portion of the system has 
been deenergized for reasons such as 
routine maintenance or failure of a 
sensor unit, the belt conveyor may 
continue to operate provided the 
affected portion of the belt conveyor 


entry would be continuously patrolled 
and monitored for CO by a qualified 
person using hand-held CO detecting 
devices. 

5. The details for the fire detection 
system including, but not limited to, type 
of monitor and specific sensor location 
would be included as a part of the 
Ventilation System and Methane and 
Dust Control Plan. 

6. The permanent stopping separating 
the conveyor belt entries from the Intake 
escapeway would be specifically 
approved in the Ventilation System and 
Methane and Dust Control Plan for the 
mine. 

7. The petitioner states that the 
proposed alternate method will provide 
the same degree of safely for the miners 
affected as that afforded by the 
standard. 

Request for Comments 

Persons interested in tliis petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration. Room 627, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 13,1989. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 7,1988. 

Patricia W. Silvey, 

Director^ Office of Standards, Regulations 
and Variances. 

|FR Doc. 88-28681 Filed 12-13-88; 8:45 am) 
BILLING CODE 4510-43-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[Notice (88-102)] 

NASA Advisory Council (NAC), Space 
Station Advisory Committee (^AC); 
Meeting 

agency: National Aeronautics and 

Space Administration. 

action: Notice of meeting change. 

^'FEDERAL REGISTER" CITATION OF 
PREVIOUS announcement: 53 FR 47885. 
Notice Number 88-98, November 28, 
1988. 

PREVIOUSLY ANNOUNCED TIMES AND 
DATES OF MEETING: December 13.1988. 
8:30 a.m. to 5 p.m. and December 14. 
1988, 8:30 a.m. to 3 p.m. 

CHANGES IN THE MEETING: Date changed 
to January 24.1989, 8:30 a.m. to 5 p.m. 
and January 25,1989. 8:30 a.m. to 3 p.m. 
CONTACT PERSON FOR MORE 

information: Dr. William P. Raney, 


Office of Space Station. National 
Aeronautics and Space Administration. 
Washington. DC 20546. 202/453-4165. 
Ann Bradley. 

Advisory Committee Management Officer, 
National Aeronautics and Space 
Administration, 

December 7.1988. 

[FR Doc, 88-28682 Filed 12-13-88; 8:45 am) 
BILUNQ CODE 


NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 

Records Schedules; Availability and 
Request for Comments 

agency: National Archives and Records 
Administration, Office of Records 
Administration. 

action: Notice of availability of 
proposed records schedules; request for 
comments. 

summary: The National Archives and 
Records Administration (NARA) 
publishes notice at least once monthly 
of certain Federal agency requests for 
records disposition authority (records 
schedules). Records schedules identify 
records of sufficient value to warrant 
preservation in the National Archives of 
the United States. Schedules also 
authorize agencies after a specified 
period to dipose of records lacking 
administrative, legal, research, or other 
value. Notice is published for records 
schedules that (1) propose the 
destruction of records not previously 
authorized for disposal, or (2) reduce the 
retention period for records already 
authorized for disposal. NARA invites 
public comments on such schedules, as 
required by 44 U.S.C. 3303a(a). 

DATE: Requests for copies must be 
received in writing on or before January 
30,1989. Once the appraisal of the 
records is completed. NARA will send a 
copy of the schedule. The requester will 
be given 30 days to submit comments. 
ADDRESS: Address requests for single 
copies of schedules identified in this 
notice to the Records Appraisal and 
Disposition Division (NIR), National 
Archives and Records Administration. 
Washington, DC 20408. Requesters must 
cite the control number assigned to each 
schedule when requesting a copy. The 
control number appears in parentheses 
immediately after the name of the 
requesting agency. 

SUPPLEMENTARY INFORMATION: Each 
year U.S. Government agencies create 
billions of records on paper, film, 
magnetic tape, and other media. In order 
to control this accumulation, agency 
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records managers prepare records 
schedules specifying when the agency 
no longer needs the records and what 
happens to the records after this period. 
Some schedules are comprehensive and 
cover all the records of an agency or one 
of its major subdivisions. These 
comprehensive schedules provide for 
the eventual transfer to the National 
Archives of historically valuable records 
and authorize the disposal of all other 
records. Most schedules, however, cover 
records of only one office or program or 
a few series of records, and many are 
updates of previously approved 
schedules. Such schedules also may 
include records that are designated for 
permanent retention. 

Destruction of records requires the 
approval of the Archivist of the United 
States. This approval is granted after a 
thorough study of the records that takes 
into account their administrative use by 
the agency of origin, the rights and 
interests of the Government and of 
private persons directly affected by the 
Government’s activities, and historical 
or other value. 

This public notice identifies the 
Federal agencies and their subdivisions 
requesting disposition authority, 
includes the control number assigned to 
each schedule, and briefly describes the 
records proposed for disposal. The 
records schedule contains additional 
information about the records and their 
disposition. Further information about 
the disposition process will be furnished 
to each requester. 

Schedules Pending 

1. Department of Commerce, 
International Trade Administration (Nl- 
151-88-6). Records created by the Office 
of International Trade and the Bureau of 
Foreign Commerce in administering the 
Point-4 Program (records relating to the 
direction and organization of the 
program are being preserved). 

2. National Aeronautics and Space 
Administration (Nl-255-87-2). 

Videotape and microfilm derived from 
the Lunar Orbiter project and containing 
still photographic images of individual 
scanning strips of the lunar surface 
(composite negatives have been 
designated for preservation), 

3. Tennessee Valley Authority. 
Division of Reservoir Properties (Nl- 
142-88-14). Material removed from the 
Division’s correspondence files during 
archival processing because it lacks 
sufficient archival value to warrant 
permanent retention by the National 
Archives. 

4. Department of the Treasury. 

Internal Revenue Service (Nl-58-88-3). 
Additions and revisions to Records 


Control Schedule 206 for Service 
Centers. 

5. United States Information Agency, 
Bureau of Educational and Cultural 
Affairs. Office of the Executive Director 
(Nl-306-89-3). Working papers, 
chronological files and budget files. 

6. United States Information Agency, 
Bureau of Educational and Cultural 
Affairs. Office of Arts America (Nl-306- 
89-5). Working papers, chronological 
files, reference files, and facilitative 
records. Policy documentation is 
scheduled for permanent retention. 

Dated: December 7,1968. 

Claudine |. Weiher, 

Acting Archivist of the United States. 

(FR Doc. 88-28762 Field 12-13-88; 8:45 am] 
BILLING CODE 7$1S-01-y 


NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 

Agency Information Collection 
Activities Under 0MB Review 

agency: National Endowment for the 

Humanities. 

action: Notice. 

SUMMARY: The National Endowment for 
the Humanities (NEH) has sent to the 
Office of Management and Budget 
(0MB) the following proposals for the 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

DATES: Comments on this information 
collection must be submitted on or 
before January 1.1989. 

ADDRESSES: Send comments to Ms. 
Ingrid Y. Reyes. Management Assistant. 
National Endowment for the 
Humanities. Administrative Services 
Office, Room 202.1100 Pennsylvania 
Avenue NW., Washington, DC 20506 
(202-786-0239) and Jim Houser, Office of 
Management and Budget, New 
Executive Office Building, 726 Jackson 
Place NW., Room 3208, Washington, DC 
20503 (202 395 7316). 

FOR FURTHER INFORMATION CONTACT: 

Ms. Ingrid Y. Reyes, National 
Endowment for the Humanities, 
Administrative Services Office. Room 
202.1100 Pennsylvania Avenue, NW., 
Washington, DC 20506 (202-786-0249) 
from whom copies of forms and 
supporting documents are available. 
SUPPLEMENTARY INFORMATION: All of the 
entires are grouped into new forms, 
revisions, or extensions. Each entry is 
issued by NEH and contains the 
following information: (1) The title of the 
form; (2) the agency form number, if 
applicable; (3) how often the form must 
be filled out; (4) who will be required or 


asked to report; (5) what form will be 
used for, (6) an estimate of the number 
of responses; (7) an estimate of the total 
number of hours needed to fill out the 
form. None of these entries is subject to 
44 U.S.C. 3504(h). 

Category: Extension 

Title: NEH/Reader’s Digest Teacher 
Scholar Program for Elementary and 
Secondary School Teachers. 

Form Number: 3136-0122. 

Frequency of Collection: Annual. 
Respondents: Individuals or households 
Academic scholars, teachers, 
administrators. 

Use: The application instructions 
provide direction for preparing 
narrative and budgetary parts of 
applications for grant funds. 
Estimated Number of Respondents: 
1,500. 

Frequency of Response: 1. 

Estimated Hours for Respondents to 
Provide Information: 4 per 
respondent. 

Estimated Total Annual Reporting and 
Recording Burden: 6.530. 

Susan H. Metis, 

Assistant Chairman for Administration. 

[FR Doc. 88-28734 Filed 12-13-88: 8:45 am) 
BILLING CODE 7S36-01-M 


NATIONAL SCIENCE FOUNDATION 

Committee Management; 
Establishment of Advisory Committee 
for Cross-Disciplinary Activities 

The Assistant Director for Computer 
and Information Science and 
Engineering (CISE) has determined that 
the establishment of the Advisory 
Committee for Cross-Disciplinary 
Activities is necessary and in the public 
interest in connection with the 
performance of duties imposed upon the 
Director, National Science Foundation 
(NSF) and other applicable law. This 
determination follows consultation wilh 
the Committee Management Secretariat, 
General Services Administration. 

Name of Committee: Advisory 
Committee for Cross-Disciplinary 
Activities. 

Purpose: To provide regular advice, 
recommendations, and oversight to the 
Office of Cross-Disciplinary Activities in 
guiding its policy decisions with regard 
to the programs within its purview. 

M. Rebecca Winkler, 

Committee Management Officer. 

December 9.1988. 

(FR Doc. 88-28713 Filed 12-13-88: 8:45 am] 
BILLING CODE 7$S5-01>M 
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Committee Management; Renewals 

The Advisory Committees listed 
below are being renewed until 
December 18,1990. 

The Assistant Director for Computer 
and Information Science and 
Engineering has determined that the 
renewal of these Committees is 
necessary and in the public interest. 

This determination follows consultation 
with the Committee Management 
Secretariat. General Services 
Administration: 

—Advisory Committee for 
Microelectronic Information 
Processing Systems 

—Advisory Committee for Information, 
Robotics, and Intelligent Systems 
M. Rebecca Winkler. 

Committee Management Officer, 

December 9,1988. 

P Doc. 88-28714 Filed 12-13-88: 8:45 am) 
BILUNQ CODE 75SS-01-M 


Advisory Committee for Design, 
Manufacturing, and Computer- 
Integrated Engineering; Open Meeting 

In accordance with the Federal 
Advisory Committee Act. Pub. L. 92-463. 
the National Science Foundation 
announces the following meeting: 

Name: Advisory Committee for Design. 
Manufacturing, and Computer- 
Integrated Engineering (DMCE) 

Dote and Time: January 7-8.1989; 1:30 
p.m.-6:00 p.m.. January 7; 9:00 a.m.- 
3:00 p.m., January 8 

Place: University of Califomia-Berkeley, 
Sibley Auditorium, Steven Bechtel 
Fngineering Center. Berkeley, CA 
Type of Meeting: Open 
Contact Person: Dr. Ranga Komanduri, 
Acting Division Director, DMCE. 

Room 1107, National Science 
Foundation. Washington. DC 20550, 
Telephone: 202/357-7508 
Summary Minutes: Dr. Komanduri 
Purpose of Meeting: To provide advice, 
recommendations, and counsel on 
major goals and policies pertaining to 
the Division of Design, Manufacturing, 
and Computer-Integrated Engineering 
Summarized Agendo: Discussions on 
issues, opportunities and future 
directions for the division in Design, 
Manufacturing, and Computer- 
Integrated Engineering; discussion of 
the DMCE budget for FY 89; 
discussion of budget issues with the 
NSF Assistant Director for 
Engineering, as well as other items. 
December 9,1988. 

M. Rebecca Winkler. 

Committee Management Officer, 

IFR Doc. 88-28712 Filed 12-13-88; 8:45 am) 
BILUMQ code 7555>01-M 


Microelectronic Information 
Processing Systems Advisory 
Committee; Meeting 

The National Science Foundation 
announces the following meeting: 

Name: Division of Microelectronic 
Information Processing Systems 
Advisory Committee 
Date and Time: January 30.1989, 8:30 
a.m.-5:00 p.m.; January 31,1989, 8:30 
a.m.-3:00 p.m. 

Place: National Science Foundation, 
1800 G Street, NW.. Washington, DC, 
Conference Room 540 
Type of Meeting: Open 
Contact Person: Stephanie Gorman, 
Administrative Officer, National 
Science Foundation, 202/357-7853 
Minutes: May be obtained from contact 
person listed above. 

Purpose of Meeting: To discuss the 
content of the Division’s program 
goals and objectives and to advise on 
areas and priorities, new initiatives 
and other topics of interest to the 
Division. 

Agenda: Overview of the Division since 
the last meeting. Continuation of 
strategic planning for initiatives. 
Rebecca M. Winkler, 

Committee Management Officer, 

December 9,1988. 

[FR Doc. 88-28711 Filed 12-13-88; 8:45 am) 
BILUNO CODE 755S-01-M 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Nuclear 
Waste; Meeting 

The Advisory Committee on Nuclear 
Waste (ACNW) hold a meeting on 
December 21.1988, Room P-422, 7920 
Norfolk Avenue. Bethesda, MD, The 
Committee is meeting on an expedited 
basis in an attempt to be responsive to 
the Commission’s request for ACNW 
comments by the end of December, 1988. 
The meeting will start at 8:30 a.m. on 
Wednesday, December 21 and continue 
until close of business at 5:00 p.m. The 
entire meeting will be open to public 
attendance and the following topics will 
be discussed: 

Wednesday, December 21,1988 

• Proposed revisions of 10 CFR Part 
20. “Standards For Protection Against 
Radiation." 

Other topics which may be discussed 
as time permits include: 

• Comments on Advanced Notice of 
Development of a Commission Policy on 
Exemptions From Regulatory Control for 
Certain Practices whose Public Health 
and Safety Impacts are Below 
Regulatory Concern and. 


• Administrative matters such as 
future schedules, new members, 
consultants, and staffing matters. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
June 6.1988 (53 FR 20699). In accordance 
with these procedures, oral or written 
statements may be presented by 
members of the public, recordings will 
be permitted only during those portions 
of the meeting when a transcript is being 
kept, and questions may be asked only 
by members of the Committee, its 
consultants, and Staff. The Office of the 
ACRS is providing Staff support for the 
ACNW. Persons desiring to make oral 
statements should notify the Executive 
Director of the Office of the ACRS as far 
in advance as practicable so that 
appropriate arrangements can be made 
to allow the necessary time during the 
meeting for such statements. Use of still, 
motion picture and television cameras 
during this meeting may be limited to 
selected portions of the meeting as 
determined by the ACNW Chairman. 
Information regarding the time to be set 
aside for this purpose may be obtained 
by a prepaid telephone call to the 
Executive Director of the Office of the 
ACRS, Mr. Raymond F. Fraley 
(telephone 301/492-4516), prior to the 
meeting. In view of the possibility that 
the schedule for ACNW meetings may 
be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting, persons planning to attend 
should check with the ACRS Executive 
Director if such rescheduling would 
result in major inconvenience. 

Date: December 8,1988. 

John C. Hoyle, 

Advisory Committee Management Officer, 
(FR Doc. 88-28748 Filed 12-13-88; 8:45 am) 

BILUNG CODE 7590-01-M 


Memorandum of Understanding 
Between the Nuclear Regulatory 
Commission and the Department of 
Justice 

The Nuclear Regulatory Commission 
and the United States Department of 
Justice have entered into a 
Memorandum of Understanding to 
provide general procedures for the 
coordination of enforcement activities 
and exchange of information between 
the two agencies. The text of the 
Memorandum of Understanding is set 
out below. 

Samuel J. Chilk, 

Secretary of the Commission. 

Dated at Rockville. Maryland, this 8th day 
of December, 1988. 
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Memorandum of Understanding 
Between the Nuclear Regulatory 
Commission And the Department of 
Justice 

/. Purpose 

The Nuclear Regulatory Commission 
(NRC) and the Department of Justice 
(DO)) enter into this agreement (1) to 
provide for coordination of matters that 
could lead both to enforcement action 
by the NRC as well as criminal 
prosecution by DOJ, and (2) to facilitate 
the exchange of information relating to 
matters within their respective 
jurisdictions. This agreement does not 
affect the procedures and 
responsibilities set forth In the April 23, 
1979 Memorandum of Understanding 
between the NRC and the Federal 
Bureau of Investigation regarding 
cooperation concerning th^ats. theft, or 
sabotage in the U.S. nuclear industry. 
Similarly, this agreement does not apply 
to those matters arising from internal 
investigations conducted by the NRC 
Office of Inspector and Auditor. 

This Memorandum of Understanding 
is not intended to, does not, and may not 
be relied upon to. create any rights or 
benefits, substantive or procedural, 
enforceable at law by a party to 
litigation with the United States. Nor are 
any limitations hereby placed by on 
otherwise lawful litigative prerogatives 
of DOJ. 

II. Background 

Under federal statutes, the NRC has 
the responsibility to protect the 
radiological health and safety of the 
public, the public interest, the common 
defense and security, and the 
environment (hereinafter collectively 
referred to as public health and safety), 
from hazards that might arise from the 
material and facilities which it regulates. 
The enforcement program of the NRC is 
designed to fulfill these responsibilities 
by ensuring compliance with NRC 
requirements, obtaining prompt 
correction of violations and adverse 
conditions affecting safety, encouraging 
improvement of licensee performance, 
and deterring future violations. In 
contrast, criminal prosecutions for 
willful violations of NRC requirements 
are the responsibility of the DOJ. Such 
prosecutions provide an additional tool 
to assure compliance and to deter future 
violations. Therefore, it is useful and 
desirable for the NRC and the DOJ to 
coordinate to the maximum practicable 
extent their different responsibilities. 

Under the Atomic Energy Act of 1954. 
as amended, the NRC has the authority 
to conduct such investigations as it may 
deem necessary or proper to assist it in 
determining whether enforcement or 


other regulatory action is required under 
the Act, or any regulations, licenses, or 
orders issued thereunder. 

Enforcement actions within NRC 
authority include license revocations, 
suspensions and modifications, cease 
and desist orders, civil penalties, and 
notices of violation. The NRC has the 
authority to take such action as it deems 
necessary to protect the public health 
and safety, including the authority, 
when appropriate, the take immediate 
action. 

The Department of Justice has the 
responsibility to determine whether to 
institute criminal prosecution for 
violations of all federal statutes, 
including the Atomic Energy Act of 1954, 
as amended. Such violations are 
typically developed and brought to the 
attention of DO] by law enforcement or 
investigative agencies, such as the 
Federal Bureau of Investigation, the 
Postal Inspection Service, and the 
various Treasury enforcement agencies. 
Similarly, suspected criminal violations 
of the Atomic Energy Act, as amended, 
or Title 18 of the United States Code 
may be identified during the course of 
NRC investigations and referred to DO] 
for prosecutive determination. 

Thus, both the NRC and DOJ have 
authority and responsibility to 
investigate and take action for certain 
violations that may arise out of the same 
factual matters. Although each agency 
will carry out its statutory 
responsibilities independently, the 
agencies agree that the public health 
and safety would be enhanced by 
cooperation and timely consultation on 
proposed enforcement actions where 
both civil and criminal violations appear 
to exist, and by the timely exchange of 
information of mutual interest. As an 
exmaple, it may be appropriate in some 
cases for the NRC to stay its hand 
pending a criminal prosecution. 
Conversely, in other cases the public 
health and safety may require 
immediate NRC action that could impact 
a potential criminal prosecution. Both 
agencies recognize that these 
enforcement decisions are inherently 
matters of judgment for each agency to 
decide for itself, with due regard, 
however, for the views of the other. 

Ill Areas of Cooperation 

A. DOJ Notification to NRC of 
Information Concerning Public Health 
and Safety 

Should DO] learn of or discover 
health or safety related information 
concerning a matter within the 
jurisdiction of the NRC, and not already 
reasonably known to the NRC, DO] 
shall communicate such information to 


the NRC as soon as practicable, unless 
such information is determined by DOJ 
to be grand jury material. See Rule 6(e) 
of the Federal Rules of Criminal 
Procedure. 

Should DOJ, during grand jury 
proceedings, discover health or safety 
related information concerning a matter 
within the jurisdiction of the NRC, and 
not already reasonably known to the 
NRC. which may warrant immediate 
regulatory action to protect the public 
health and safety, DOJ promptly will 
seek a court order, pursuant to the 
inherent authority of the court to 
supervise the grand jury, for disclosure 
of such information to the NRC for use 
in connection with its safety 
enforcement responsibilities. 

B. NRC Notification to DOJ of Stiapected 
Criminal Violations 

If NRC learns of or develops 
information regarding suspected 
criminal violations on matters not 
within the regulatory jurisdiction of the 
NRC, the NRC will provide the 
information regarding such suspected 
criminal violations to the appropriate 
investigative agency having jurisdiction 
over the matter. 

Should NRC leam of or develop 
information regarding any suspected 
criminal violations, including Atomic 
Energy Act violations, on matters within 
the regulatory jurisdiction of NRC. it will 
notify EKDJ in the following manner. 

With respect to matters not involving 
special circumstances, as described 
below, the NRC’s Director, Office of 
Investigations (OI). will formally refer 
the matter to DOJ for prosecutive 
determination if, on completion of its 
investigation, the Director, Ol has 
determined that sufficient evidence has 
been developed to support a reasonable 
suspicion that a criminal violation has 
occurred. Whenever any of the special 
circumstances listed below occtu^, and 
the Director, Ol, has a reasonable 
suspicion that a criminal violation has 
occurred, the Director of OI will 
promptly notify the DOJ of a matter 
involving such special drcumstance(s), 
notwithstanding the fact that an 
investigation has not yet been 
completed by NRC. The special 
circumstances involve: 

(1) A matter where death or serious 
bodily injury is involved; 

(2) A matter under investigation ?rhich 
is likely to generate substantial nationai 
news media attention; 

(3) A matter where there is evidence 
of ongoing activity designed to obstruct 
the investigation; 
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(4) A matter which may require 
extraordinary investigative measures 
which require legal assistance from DOJ. 

When a matter arises in which the 
NRG concludes that regulatory action is 
necessary to protect the public health 
and safety, or that it is necessary to 
propose a civil penalty, and the Director. 
Office of Enforcement (OE), has been 
informed by the Director, 01, that there 
is a reasonable suspicion that a criminal 
violation has occurred, the Director of 
OE will promptly notify the DOJ of such 
matter, notwithstanding the fact that an 
investigation has not yet been 
completed by NRG. Any action by the 
NRG is to be coordinated with DO) as 
prescribed in Section G. below. 

Notification to DOJ will not normally 
result in cessation of the NRG 
investigation. 

C. Procedure When NRG Regulatory 
Activities Run Parallel to or May Affect 
Future DOJ Activity 

NRG regulatory activities with respect 
to matters that have been referred to 
DOJ for criminal prosecution, or to 
which the notification provisions of 
Section B. apply, shall be coordinated as 
follows: 

1. If the NRG concludes at any time 
that it lacks reasonable assurance that 
activities authorized by a license are 
being conducted without endangering 
the health and safety of the public and 
the NRG concludes that immediate 
action is required to protect the public 
health, safety, or interest, it will proceed 
with such action as is necessary to 
abate the immediate problem. If time 
permits, the NRG shall notify DOJ of its 
proposed action prior to acting, but, in 
any event, shall notify DOJ of its action 
as soon as practicable. This paragraph 
shall apply only to those situations that 
do not allow sufficient time for 
reasonable consultation. 

2. If the NRG concludes that 
regulatory action is necessary in the 
public interest, other than the actions 
described in paragraphs 1 and 3 herein, 
the NRG shall first consult wdth DOJ 
concerning its contemplated action. The 
NRG shall take into account the views 
and concerns of DOJ and proceed in a 
manner that accommodates such views 
and concerns to the fullest extent 


possible, consistent with the regulatory 
action required. Such cooperation at the 
staff level shall include the seeking of a 
stay, upon DOJ’s request, of discovery 
and hearing rights during the regulatory 
proceeding for a reasonable period of 
time to accommodate the needs of a 
criminal investigation or prosecution, 
provided that DOJ supports such action 
with appropriate affidavits or testimony 
as requested by the presiding officer. 

3. If the NRG concludes that it is 
necessary to propose a civil penalty, it 
shall notify DOJ of its contemplated 
action, and shall defer the initiation of 
such proceeding until DOJ either 
concludes its criminal investigation/ 
prosecution or consents to the action, 
except that if a statute of limitations bar 
to a civil penalty proceeding is 
imminent, the NRG may initiate such 
proceeding after consultation with DOJ. 
In such event, the NRG staff shall 
accommodate the needs of DOJ by 
seeking a stay, upon DOJ's request and 
with DOJ support as described in 
paragraph 2 above, of discovery and 
hearing rights during the civil penalty 
proceeding for a reasonable period of 
time. 

D. Time Frame for Notification in 
Matters Referred to DOJ 

1. If, on completion of its 
investigation, the NRG concludes that 
civil enforcement action is appropriate, 
it will notify DOJ of its contemplated 
action normally within 45 days of its 
referral to DOJ. 

2. DOJ will notify the NRG, normally 
within 60 days of the referral, of its 
preliminary decision as to whether a 
criminal investigation or prosecution is 
warranted. 

E. NRG Assistance to DOJ 

The NRG will make reasonable 
efforts, at DOJ’s request, to provide 
informal assistance regarding applicable 
NRG requirements, technical issues, and 
factual circumstances. Such assistance 
should be requested directly from the 
Director. Office of Investigations, who 
will forward requests for technical 
assistance to the Deputy Executive 
Director for Regional Operations. A 
request that one or more NRG 
investigators be assigned to the DOJ 


investigation or that NRG technical 
experts be assigned to assist DOJ and 
the grand jury should be made in 
writing. Such requests must bear the 
signature of a United States Attorney or 
Deputy Assistant Attorney General, as 
appropriate. These requests will be 
considered by NRG on a case-by-case 
basis. 

F. Exchange of Information Related to 
Civil or Criminal Enforcement 

Following a DOJ decision not to 
prosecute a referred case, or at the 
conclusion of a criminal proceeding, 
DOJ will provide NRG, upon its request, 
information not protected from 
disclosure by Rule 6(e), Fed.R.Crim.P., 
relevant to the associated civil case. 
Similarly, NRG will provide information 
to DOJ. upon its request, on matters 
being considered by DOJ. 

IV, Implementation 

The DOJ official responsible for 
implementation of the notification 
responsibilities of this agreement is the 
Chief, General Litigation and Legal 
Advice Section, Criminal Division; the 
NRG official responsible for 
implementation of the notification 
responsibilities of this agreement with 
respect to information regarding 
suspected criminal violations is the 
Director. Office of Investigations; the 
NRG official responsible for the 
notification responsibilities of this 
agreement with respect to enforcement 
action is the Director. Office of 
Enforcement, or the Assistant General 
Counsel for Enforcement, as 
appropriate. 

V, Effective Date 

This agreement is effective when 
signed by both parties. 

Lando W. Zech, Jr. 

Chairman, US. Nuclear Regulatory 
Commission. 

Date: October 31,1988. 

Edward S.G. Dennis, 

Assistant Attorney General, Criminal 
Division, US. Department of lustice. 

Date: November 23.1988. 

(FR Doc. 88-28747 Filed 12-13-88: 8:45 am) 

BILLING CODE 759(M)1-M 
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Biweekfy Notice Applications and 
Amendments to Operating Licenses 
Involving No Significant Hazards 
Considerations 

I. Background 

Pursuant to Public Law (P.L) 97-415. 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from November 
21.1988 through December 2.1988. The 
last biweekly notice was published on 
November 30.1988 (53 FR 48623). 

NOTICE OF CONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING LICENSE AND 
PROPOSED NO SIGNinCANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 

The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92. this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated: or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 


within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration and Resources 
Management. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
and should cite the publication date and 
page number of this Federal Register 
notice. Written comments may also be 
delivered to Room P-216, Phillips 
Building. 7920 Norfolk Avenue, 
Bethesda, Maryland from 7:30 a.m. to 
4:15 p.m. Copies of written comments 
received may be examined at the NRC 
Public Document Room, the Gelman 
Building, 2120 L Street, NW., 
Washington, DC The filing of requests 
for hearing and petitions for leave to 
intervene is discussed below. 

By January 13,1989. the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's "Rules of 
Practice for Domestic Licensing 
Proceedings" in 10 CFR Part 2, If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 


should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioner's 
property, frnancial, or other interest in 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest The petition should 
also identify the specific aspectls) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which roust include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shail 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at leasi one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. Thu 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective. 
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notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street. NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at l-{800) 325-8000 (in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director/* petitioner's name and 
telephone number; date petition was 
mailed: plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel. U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
pr<?8iding Atomic Safety and Licensing 
Board, that the petition and/or request 
shoidd be granted based upon a 


balancing of factors specified In 10 CFR 
2.714(a)(l)(i)-(v) and 2.714(d). 

For further details %vith respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW.. Washington, DC, 
and at the local public document room 
for the particular facility involved. 

Commonwealth Edison Company, 

Docket Nos. 50-254 and 50-265, Quad 
Cities Nuclear Power Station, Units 1 
and 2, Rock Island County, Illinois 

Date of application for amendments: 
September 16.1988 as supplemented 
November 10,1988 

Description of amendment requests: 
The proposed amendment would revise 
Technical Specifications (TS) contained 
in Appendix A of the Quad Cities 
Station Operating Licenses (DFR-29 and 
DPR-30). Changes to certain TS are 
necessary to support the implementation 
of a Hydrogen Water Chemistry (HWC) 
program which will improve reactor 
water chemistry and help reduce the 
potential for integranular stress 
corrosion cracking (IGSCC). 

The licensee proposes to amend TS by 
changing the trip setpoint for the main 
steamline radiation monitor (MSLRM) 
from a value of seven times the normd 
full power background (NFPB) radiation 
level to fifteen times NWB. NkTB is 
defined, for these purposes, as the 
radiation level at die MSIJ^M associated 
with normal full power conditions 
without the use of hydrogen water 
chemistry. A trip setpoint value of seven 
times NFPB was previously chosen to 
provide sufficient margin for avoiding 
spurious trips while still providing 
appropriate protection from a control 
rod drop accident (CRDA). With the use 
of HWC the normal background levels 
at the MSLRM may increase by as much 
a factor of five due to the increase in 
nilrogen-16 (N-16) which is attributable 
to chemical changes that occur in the 
reactor from hydrogen addition. 
Therefore, In order to maintain sufficient 
margin from spurious actuations, the 
licensee proposes to raise the trip 
setpoint value to fifteen times the NFPB 
levels which exist without l-rWC. 

This change will facilitate the ffWC 
program developed by the licensee to 
improve reactor water chemistry at the 
Quad Cities Nuclear Power Station. The 
purpose of the program is to reduce the 
effects from IGSCC of primary pressure 
boundary piping. The suppression of 
dissolved oxygen from the addition of 
hydrogen to the feedwater, coupled with 
high purity reactor coolant, has been 
shown to be effective in arresting pipe 
cracking and pipe crack growth due to 


IGSCC in susceptible stainless steel 
piping. Addition of hydrogen decreases 
the oxidizing power of the reactor water 
and reduces its aggressiveness toward 
primary coolant system materials. 

The IfWC system has been 
extensively analyzed by EPRI, 
previously approved for use by the NRC, 
and is in operation at a variety of 
stations including Dresden 2, Fitz 
Patrick, and Duane Arnold. 

In addition to revising the MSLRM trip 
setpoint, the licensee has proposed 
changes to correct various editorial and 
typographical errors on associated TS 
pages. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards in 10 CFR 50.92(c) for 
determining whether a significant 
hazards consideration exists. A 
proposed amendment to an Operating 
License for a facility involves no 
significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not: (1) involve a significant increase in 
the probability or consequences of an 
accident previously evaluated, (2) 
involve a significant increase in the 
probability of a new or different kind of 
accident from any accident previously 
evaluated, or (3) involve a significant 
reduction in a margin of safety. 

Commonwealth Edison Company 
(CECo) evaluated the proposed 
amendment and concluded that a 
significant hazards consideration does 
not exisL Based upon the criteria of 10 
CFR 50.92(c), it was determined that 
operation of the facility in accordance 
with the proposed amendment: 

(1) Does not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated because the consequences of 
the design basis CRDA, which takes 
credit for the operation of the MSLRMs, 
are not adversely affected. No other 
previously analyzed accidents or 
malfunctions, as addressed in the 
Updated Final Safety Analysis Report 
(UFSAR), are involved. 

The safety function of the MSLRMs is 
to dose the MSIVs and shut down the 
reactor on high radiation levels in the 
event of a CRDA. The closure of the 
MSIVs mitigates the release of 
radioactive fission products to the 
environment. 

The difference between the time 
required for the MSLRM to reach the 
current trip setpoint at seven times 
NFPB (0.7 R/hr) versus the new setpoint 
of fifteen times NFPB (1.5 R/hr) is 
approximately 1/4 second. The time 
period permitted for complete dosure of 
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the MSIVs is five seconds TS 3.7/ 
4.7.D.1). The increase in Hme-to-closure 
(due to the new setpoint), is less than 5 
percent of the current time-to-closure. 
Consequently, even though the new 
setpoint is closer to the predicted main 
steamline radiation levels for the CRDA. 
the effect from the slightly longer 
MSLRM response time will have a 
negligible impact upon the total release 
and resultant dose to the public. Since 
the calculated dose from the CRDA is 
only 12 mrem. even a five percent 
increase would be insignificant when 
compared to 10 CFR 100 limits. The 
probability of a CRDA is not affected at 
all since the change in the trip setpoint 
of the MSLRM instrumentation, used to 
detect the occurrence of the CRDA. does 
not have an effect on those events 
which could lead to the accident. 

(2) Does not create the possibility of a 
new or different kind of accident from 
any accident previously evaluated 
because this modification only adjusts 
the trip setpoint on the MSLRM. no 
other station instruments or equipment 
are involved. The only design basis 
accident which takes credit for MSLRM 
is the CRDA, and the increased setpoint 
does not affect the ability of the MSLRM 
to perform its intended safety function. 
The MSLRMs operating detection range 
is not changed. Also, the increase 
MSLRM setpoint has no effect on the 
capability of the station to detect noble 
gas releases from the reactor core. 
Consequently, the capability to monitor 
for fuel failures is not affected by this 
change. The Steam Jet Air Ejector Off* 
Gas Radiation Monitor, which is more 
sensitive to fuel failures than the 
MSLRM. will still be capable of alerting 
the plant staff to the existence of the 
minor fuel failures which could be 
present below the proposed trip 
setpoint. 

(3) Does not involve a significant 
reduction in the margin of safety 
because the new trip setpoint for 
MSLRMs does not reduce margin 
between the calculated dose rate from 
the accident and the trip setpoint. CRDA 
is the only accident which takes credit 
for the MSLRM trip setpoint. For the 
CRDA. calculated dose rate at the 
monitors is 8 R/hr. This calculated dose 
rate is approximately five times the 
proposed setpoint of 1.5 R/hr. As such, 
these monitors will maintain the 
capability to close the MSIVs. and 
scram the reactor, at less than 8 R/hr 
even if the setpoint shifts due to 
instrument drift. This change can offer 
significant benefits that enchance the 
margin of safety for plant operation by 
supporting a HWC program which 


substantially mitigates IGSCC of safety- 
related piping. 

As for the associated editorial TS 
changes proposed by CECo, they are 
considered representative of example (i) 
in the Commissions* guidance (51 FR 
7751) for examples of no significant 
hazards, which is defined as “a purely 
administrative change to TS; for 
example a change to achieve 
consistency throughout the Technical 
Specifications, correction of an error, or 
change in nomenclature.*’ 

Therefore the NRC staff proposes to 
determine that this amendment request 
does not involve significant hazards 
considerations based upon a 
preliminary review of the application, 
the licensee’s evaluation of no 
significant hazards, and NRC Guidance. 

Local Public Document Room 
location: Dixon Public Library, 221 
Hennepin Avenue, Dixon. Illinois 61021. 

Attorney for licensee: Michael I. 
Miller. Esquire: Sidley and Austin, One 
First National Plaza. Chicago, Illinois 
60603. 

NRC Project Director. Daniel R. 

Muller 

Commonwealth Edison Company, 
(CECo) Docket Nos. 50-254 and 50-265, 
Quad Cities Nuclear Power Station, 

Units 1 and 2, Rock Island County, 
Illinois 

Date of application for amendment: 
November 16,1988 

Description of amendment request: 
The current Technical Specifications 
(TS) requirement for local leak rate 
testing of Main Steam Isolation Valves 
(MSIV) is once every 18 months. This 
amendment request proposes to change 
the surveillance testing frequency of TS 
4.7.A.2.d.2 to *‘once per operating 
cycle...not to exceed 24 months.” Such a 
change is deemed necessary to allow for 
extension in plant fuel cycles from 12 
months to 18 months. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists. 
As stated in 10 CFR 50.92(c). a proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not; (1) involve a 
significant Increase in the probability or 
consequences of an accident from any 
accident previously evaluated. (2) create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated, or (3) involve a significant 
reduction in a margin of safety. Pursuant 
to 10 CFR 50.91(a) the licensee has 
provided an evaluation of their 


amendment application addressing 
these three standards. 

CECo has evaluated the proposed 
Technical Specifications change and 
concluded that conducting local leak 
rate tests of MSIVs in accordance with 
the proposed change: 

(1) Will not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated because operability of MSIVs 
is not adversely affected. Surveillance 
testing is only one of several 
mechanisms for ensuring important 
equipment are capable and ready to 
perform their safety function. Intervals 
for surveillance testing are usually 
based upon regulatory guidance and/or 
requirements. Presuming proper 
scheduling, these intervals are 
purposefully designed not to impact 
upon power operations (i.e., surveillance 
intervals shouldn't necessitate a forced 
shutdown). Presently, all primary 
containment isolation valves except 
MSIVs, are prescribed by TS 4.7.2.d to 
be tested every 24 months. This is 
consistent with the regulatory 
requirements of 10 CFR 50 Appendix ). 
“Primary Reactor Containment Leakage 
Testing for Water Cooled Power 
Reactors”. Revising the surveillance 
interval for MSIV local leak rate testing, 
as proposed by the amendment 
application, merely corrects the TS to 
conform with the original intent of the 
TS requirement - to ensure MSIV testing 
occurred at least ever>' fuel cycle (i.e. 
every refueling outage since MSIVs can 
not be tested at power), but not to 
exceed Appendix) requirements. 

(2) Will not create the possibility of a 
new or different kind of accident from 
any accident previously evaluated 
because performing local leak rate tests 
on the MSIVs at a maximum interval of 
24 months does not alter their safety- 
related function. These valves will 
continue to be tested at regular 
intervals, similar to other primary 
containment isolation valves as 
specified in 10 CFR 50, Appendix j. l1ie 
fundamental intent of requirement for 18 
months surveillance intervals was to 
ensure MSIV testing would be 
conducted at least every fuel cycle and 
not exceed Appendix J. The revised TS 
requirements achieve exactly the same 
intent, but is designed to allow for 
today’s fuel cycles that have grown froni 
12 to 18 months. In any respect, revised 
surveillance intervals (in of themselves) 
do not affect equipment function or 
operation. 

(3) Will not involve a significant 
reduction in the marign of safety 
because no protective setpoint or 
operating parameters are l>eing changed. 
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Therefore the NRC staff proposes to 
determine that this amendment request 
does not involve significant hazards 
considerations based upon a 
preliminary review of the application, 
the licensee's evaluation of no 
significant hazards, and NRC guidance. 

Local Public Document Room 
location: Dixon Public Library. 221 
Hennepin Avenue, Dixon, Illinois 61021. 

Attorney for licensee: Michael I. 

Miller, Esquire; Sidley and Austin, One 
First National Plaza, Chicago, Illinois 
G0603. 

NRC Project Director: Daniel R. 

Muller 

Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 

Date of amendment request: August 
29.1988 

Description of amendment request: 
This proposed amendment supersedes a 
similar proposed amendment submitted 
on November 17,1987 which was 
previously noticed in the Federal 
Register on February 2,1988 (53 FR 
2896). Section 3.12 "Station Service 
Power" and Section 4.5 "Emergency 
Power System the TS Periodic Testing" 
will be revised and combined into a 
nfewly tilled Section 3.12 "Electrical 
Power System". The proposed changes: 
(1) incorporate the degraded grid voltage 
protection requirements, (2) incorporate 
emergency diesel generator (EDG) 
recommendations contained in Generic 
Letter 84-15, "Proposed Staff Actions to 
Improve and Maintain Diesel Generator 
Reliability," (3) incorporate industry 
improvements, (4) changes the technical 
specification format to one similar to the 
VV Standard - Format Technical 
Specifications (STS), and (5) incorporate 
requirements for battery discharge 
testing as required by the Systematic 
Evaluation Program (SEP) Topic VIII- 
3.A, Station Battery Test Requirements. 

In addition CYAPCO has revised 
Section 4.2 "Operational Safety Item" 
which provides requirements for 
calibrating the level-one, level-two and 
level-three undervoltage instruments 
and performing channel functional tests. 
Also Table 4.2-la "Emergency Bus 
Undervoltage Instrumentation" is being 
added to set forth the number of 
required channels, the applicable 
modes, the limiting condition for 
operation and the action requirements. 

Basis for proposed no significant 
hazards consideration determination: 
CYAPCO has reviewed the proposed 
changes in accordance with 10 CFR 
50.92 and has determined that they 
involve no significant hazards 
consideration. The licensee's basis for 


this conclusion is that the proposed 
amendment would not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The 
conversion of existing technical 
specifications to the proposed technical 
specifications effectively adds many 
additional requirements to further 
assure A.C. electrical system reliability 
and availability. The additional 
assurance of reliability and availability 
will reduce the probability of a station 
blackout/total loss of A.C. power. Since 
no hardware modifications are 
associated with this proposed change, 
the design basis safety analysis is 
unaffected. Since the proposed changes 
provide greater assurance that the A.C. 
electrical systems will be available to 
the operators, there is no increase in 
probability or consequences of an 
accident previously analyzed. 

The conversion of existing technical 
specifications to the proposed technical 
specifications effectively adds many 
new requirements to further assure D.C. 
source reliability and availability. No 
hardware modifications are associated 
with this proposed change, thus the 
design basis safety analysis is 
unaffected. Since the proposed changes 
provides greater assurance that the D.C. 
electrical systems will be available to 
the operators, there is no increase in 
probability or consequences of an 
accident previously analyzed. 

The conversion of the existing 
Technical Specifications to the proposed 
Technical Specifications effectively 
adds many new requirements to further 
assure the onsite power distribution 
system reliability and availability. No 
hardware modifications are associated 
with this proposed change, thus the 
design basis safety analysis is 
unaffected. Since the proposed changes 
provide greater assurance that the 
onsite power distribution system will be 
available to the operators, there is no 
increase in probability or consequences 
of an accident previously analyzed. 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
proposed changes provide additional 
controls and restrictions over the A.C. 
electrical system already in service at 
the plant. The proposed changes to the 
technical specifications do not represent 
any hardware changes; they are 
descriptive in nature, affecting 
surveillance and testing checks only. 
System functions are not changed; 
therefore, there are no failure modes 
associated with these changes. 

The proposed changes provide 
additional controls and restrictions over 
the D.C. electrical system already in 


service at the plant. The proposed 
changes do not represent any hardware 
changes; they are descriptive in nature, 
affecting limiting conditions of 
operations, surveillance, and checks 
only. System functions are not changed: 
therefore, there are no failure modes 
associated with these changes. 

The proposed changes provide 
additional controls and restrictions over 
the onsite power distribution system 
already in service at the plant. The 
proposed changes do not represent any 
hardware changes; they are descriptive 
in nature, affecting limiting conditions of 
operations, surveillance, and checks 
only. System functions are not changed; 
therefore, there are no failure modes 
associated with these changes. 

3. Involve a significant reduction in a 
margin of safety. The proposed changes 
will ensure the A.C. electrical system is 
maintained in an operable condition and 
will require appropriate corrective 
actions if not. On this bases, the margin 
of safety of any technical specification 
is not reduced. 

Involve a significant reduction in a 
margin of safety. The proposed changes 
will ensure the D.C. electrical system is 
maintained in an operable condition and 
require appropriate corrective actions if 
not. On this bases, the margin of safety 
of any technical specification is not 
reduced. 

Involve a significant reduction in a 
margin of safety. The proposed changes 
will ensure the onsite electrical power 
distribution system is maintained in an 
operable condition and require 
appropriate corrective actions if not. On 
this bases, the margin of safety of any 
technical specification is not reduced. 

The staff has reviewed the licensee’s 
determination that the proposed license 
amendment involves no significant 
hazards consideration and agrees with 
the licensee's analysis. Additionally, the 
NRC has established guidance 
concerning the determination of whether 
a significant hazards consideration 
exists by providing certain examples (51 
FR 7751) of amendments not likely to 
involve a significant hazards 
consideration. The proposed Technical 
Specifications conform to NRC example 
(ii) "A change that constitutes an 
additional limitation, restriction or 
control not presently included in the 
technical specifications, e.g. a more 
stringent surveillance requirement." 

The staff has therefore, made a 
proposed determination that the 
licensee's request docs not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Russel Library, 123 Broad 
Street, Middletown, Connecticut 06457. 
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Attorney for licensee: Gerald Garfield. 
Esquire. Day, Berry & Howard. 
Counselors at Law, City Place. Hartford. 
Connecticut 06103-3499. 

NRC Project Director: John F. Slolz 

Coonecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticat 

Date of amendment request 
November 7.1988 

Description of amendment request 
The proposed changes identify whirb 
radiation monitors are required to be 
operable in Table 7,2-1, “Radioactive 
Liquid Effluent Monitonng 
Instrumentation** and Table 8.2-1, 
“Radioactive Liquid Effluent Monitoring 
Instrumentation Surveillance 
Requirement.” The proposed changes 
are for clarification of the Technical 
Specifications (TS). 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). The 
licensee has determined and the NRC 
staff agrees that the proposed 
amendment will not 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously anal^^zcd. The 
proposed changes are intended for 
clarification only and in no way change 
the intent of the Technical 
Specifications. 

2. Create the possibility of a new or 
different kind of accident from any 
previously analyzed. Since there are no 
changes in the way the plant is 
operated, the potential for an 
unanalyzed accident is not created 

The proposed changes are purely 
editorial and have no effect on plant 
operation. 

X Involve a significant reduction in a 
margin of safety. The proposed changes 
clarify which radiation monitors are 
required to be operable and have no 
effect on the way the plant is operated 
Since the proposed changes do not 
affect the consequences of any accident 
previously analyzed there is no 
reduction in the margin of safety. 

Furthermore, the proposed 
amendment fits example (i) of the types 
of amendments that are considered not 
likely to involve significant hazards 
considerations as published in the 
Federal Register on March 6.1986 (51 FR 
7751). in that it represents a purely 
administrative change to technical 
specifications, i.e.. a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature. 


Based on the preceding discussion, the 
staff proposes to determine that this 
proposed amendment involves no 
significant hazards consideration. 

Local Public Dixmnent Room 
location: Russell Library, 123 Broad 
Street Middletown. Connecticut 06457. 

Attorney for licensee: Gerald Garfield 
Esquire. Day. Berry & Howard. 
Counselors at Law. City Place, Hartford, 
Connecticut 06103-3499. 

NHC Project Director. John F. Stolz 

ConsoKdated Edison Company of New 
York. Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Weslehester County, New York 

Date of amendment request: August 
29,1988 

Description of amendment request 
The proposed amendment would correct 
a typographical error in the plant’s Fire 
Protection Technical Specification Table 
3.13-2, item 13. That item would be 
corrected to state that a Hose Station is 
at the 140 foot elevation instead of at a 
lower elevation. 

Basis for proposed no si^ficant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as slated in 10 CFR 50.92(c]. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2J create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The Commission has provided 
guidance concerning the application of 
the criteria for determining whether a 
significant hazards consideration exists 
by providing certain examples of actions 
involving no significant hazards 
considerations and examples of actions 
involving significant hazards 
consideration (51 FR 7750J. One of these 
examples of actions involving no 
significant hazards consideratiou is 
example (i), **A purely administrative 
change to technical specifications: for 
example, a change to achieve 
consistency throughout the technical 
specifications, correctioa of an error, or 
a change in nomenclature.” The change 
in this case falls within the scope of the 
example. For this reason, the staff 
proposes to determine that the proposed 
amendment involves no si^ficant 
hazards consideration. 

Local Public Document Room 
location: White Plains Public Libraiy. 


100 Martine Avenue, White Plains. N^v 
York, lC6ia 

A ttantey for licensee: Brent L 
Brandenburg. Esq., 4 Irving Place. New 
York. New York 10003 

NRC Project Director Robert A. 
Capra. Director 

Consolidated Edison Company of New 
York. Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Westchester County, New York 

Dote of omendment request 
September 23.1988 

Description of amendment request 
The proposed amendment concerns the 
backup nitrogen system used to operate 
the power operati^ relief valves used to 
prevent overpressurization of the 
reactor coolant system. The proposed 
amendment would insert into the plant’s 
Technical Specifications a requirejnent 
for demonstrating the operability of the 
backup nitrogen system. 

Basis for proposed no significant 
hazards cansiderotion determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 5(l92(c). A proposed 
amendment to an opera ting license for a 
facifity involves no significant hazards 
consideraiioi^ if operation of the fadiity 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated' or (2) create the possibilily of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of s^ty. 

The Commission has provided 
guidance concerning the application of 
the criteria for determiniag whether a 
significant hazards consideration exists 
by providing certain examples of aciioGs 
involving no significant hazards 
considerations and examples of actions 
involving significant hazards 
consideralions (51 FR 7750). 

One of these examples of actions 
involving no significant hazards 
considerations is example (ii) ”a change 
that constitutes an additional 
restriction,..., e.g., a more stringent 
surveillance requirement.” 

Since the applicatiofi for amendment 
involves a change encompassed by an 
example for which no significant 
hazards consideration exists, the staff 
has made a proposed determination that 
the application invaivea no significant 
hazards consideration. 

Loced Public Document Room 
location: White Plains Public Library, 

100 Martine Avenue, White Plains. New 
York, loeia 
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Attorney for licensee: Brent L 
Brandenburg. Esq., 4 Irving Place, New 
York, New York 10003 

NRC Project Director Robert A. 

Capra. Director 

Consumers Power Company, Docket No. 
50-155, Dig Rock Point Plant, Charlevoix 
County, Michigan 

Date of amendment request: 

September 21.1988. 

Description of amendment request- 
This request would make a total of 14 
administrative and editorial corrections 
to a total of 10 Big Rock Point Plant 
Technical Specification subsections. For 
example, the changes add the missing 
“s** to various plural nouns, capitalize 
words such as SHUTDOWN to follow 
Standard Technical Specification 
guidelines, and correct “picoammeters" 
to “power range monitor” to rectify an 
oversight from Amendment 91. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed changes are 
administrative and editorial in nature. 
They provide correction of editorial 
error, clarification of intent, and 
consistency. They do not involve 
modification of any existing equipment, 
systems, or components, changes of any 
administrative controls, or revisions of 
limitations on existing equipment. 

In 51 FR 7751. the Commission cited 
examples of amendments that are 
considered not likely to involve 
significant hazards considerations. 
Example (i) is a purely administrative 
change to technical specifications: for 
example, a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature. Accordingly, 
the Commission proposes to determine 
that the requested amendment involves 
no significant hazards considerations. 

Local Public Document Room 
iocation: North Central Michigan 
College, 1515 Howard Street. Petoskey, 
Michigan 49770. 

Attorney for licensee: Judd L Bacon, 
Esquire, Consumers Power Company, 

212 West Michigan Avenue, Jackson, 
Michigan 49201. 

NRC Project Director: Theodore 
Quay. Acting Director. 

Duke Power Company, et al.. Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2, York 
County, South Carolina 

Date of amendment request: August 
29,1988 

Description of amendment request 
The proposed amendments would revise 
Tedmical Specification (TS) Table 4.3-8, 
Table Notation 1. and Table 4.3-9. Table 
Notation 2, by adding a footnote 


regarding the location of the alarm 
annunciators for radiation monitors 
EMF-57 and EMF-58. These alarms are 
located in the Monitor Tank Building 
(MTB) Control Room and on the MTB 
Remote Control Panel which is located 
in the Auxiliary Building. Also, the 
proposed amendments would correct a 
reference in Table 4.11-1 to EMF-58 
which should read EMF-57. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(lOCFR 50.92(c)). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The proposed amendments would not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the changes would add a clarification to 
Tables 4.3-8 and 4.3-9 regarding the 
location of the alarm annunciators, and 
would correct a reference to a monitor. 
As such, these changes would not have 
any impact on the design or operation of 
the station and would not affect the 
previously evaluated accidents. 

The proposed amendments would not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
the changes requested would not 
introduce any new modes of operation 
and would not affect the design of the 
facility. 

The proposed amendments would not 
involve a significant reduction in a 
margin of safety because the proposed 
changes would make the TS tables 
clearer. As such, these changes would 
aid the operators and may enhance the 
safety margin. 

Based on the above considerations, 
the Commission proposes to determine 
that the proposed amendments involve 
no significant hazards consideration. 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill. South Carolina 
29730 

Attorney for licensee: Mr. Albert Carr, 
Duke Power Company, 422 South 
Church Street, Charlotte. North Carolina 
28242 

NRC Project Director David B. 
Matthews 


Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units 1, 2 and 3. Oconee County, 
South Carolina 

Date of amendment request 
September 3.1987, as supplemented on 
February 27, September 9, and 
September 20,1988. 

Description of amendment request 
The proposed amendment would revise 
the Technical Specifications (TS) to 
replace the values of cycle-specific 
parameter limits with a reference to the 
Core Operating Limits Report, which 
contains the values of those limits. In 
addition, the Core Operating Limits 
Report has been included in the 
Definitions Section of the TS to note that 
it is the unit-specific document that 
provides these limits for the current 
operating reload cycle. Furthermore, the 
definition notes that the values of these 
cycle-specific parameter limits are to be 
determined in accordance with TS 0.9.1. 
to 6.9.4. These TS require that the Core 
Operating Limits be determined for each 
reload cycle in accordance with the 
referenced NRC-approved methodology 
for these limits and consistent with the 
applicable limits of the safety analysis. 
Finally, this report and any mid-cycle 
revisions shall be provided to the NRC 
upon issuance. Generic Letter (GL) 88- 
16. dated October 4.1988, provided 
guidance to licensees on requests for 
removal of the values of cycle-specific 
parameter limits from TS. The licensee's 
proposed amendment is consistent with 
this GL 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and proposes to determine 
that it involves no significant hazards 
considerations. According to 10 CFR 
50.92(c). a proposed amendment to an 
operating license Involves no significant 
hazards considerations if operation of 
the facility in accordance with the 
proposed amendment would not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or 

2. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated: or 

3. Involve a significant reduction in a 
margin of safety. 

The proposed revision to the License 
Condition is in accordance with the 
guidance provided in GL 88-16 for 
licensees requesting removal of the 
values of cycle-specific parameter limits 
from TS. The establishment of these 
limits in accordance with an NRC- 
approved methodology and the 
incorporation of these limits into the 
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Core Operating Limits Report will 
ensure that proper steps have been 
taken to establish the values of these 
limits. Furthermore, the submittal of the 
Core Operating Limits Report will allow 
the staff to continue to trend the values 
of these limits without the need for prior 
staff approval of these limits and 
without introduction of an unreviewed 
safety question. The revised 
specifications with the removal of the 
values of cycle-specihc parameter limits 
and the aeWtion of the referenced report 
for these limits does not create the 
possibility of a new or different kind of 
accident from those previously 
evaluated. They also don't involve a 
significant rechmtion in the margin of 
safety since the change does not alter 
the methods used to establish these 
limits. 

Consequently, the p>roposed change on 
the removal of the values of cycle- 
specific limits does not involve a 
significant increase in the probability or 
consequences of an accklant previously 
evaluated. 

Because the values of cycle-specific 
parameter limits will continue to be 
determined in accordance with an NRC- 
approved methodology and consistent 
with the applicable limits of the safety 
analysis, these changes are 
administrative in nature and do not 
impact the operation of the facility in a 
manner that involves significant hazards 
considerations. 

The proposed amendment ahers 
neither the requirement that the plant be 
operated within the limits for cyde- 
specific parameters nor the required 
remedial actions that must be taken 
when these limits are not met. While it 
is recognized that such requirements are 
essential to plant safety, the values of 
limits can be determine in accordance 
with NRC-approved methods without 
affecting nuclear safety. With the 
removal of the values of these limits 
from the TS, they have been 
incorporated into the Core Operating 
Limits Report that is submitted to the 
Commission. Hence, appropriate 
measures exist to control the values of 
these limits. These changes are 
administrative in nature and do not 
impact the operation of the facility in a 
manner that involve* significant hazards 
considerations. 

Based on the preceding assessment, 
the staff proposes to determine that the 
proposed amendment involves no 
significant hazards considerations. 

Local Public Document Room 
location: Oconee County Library, 501 
West South Broad Street Walhalla, 
South Carolina 29691 

Attorney for licensee: J. Michael 
McGarry, in. Bishop, Liebcrman, Cook. 


Purcell and Reynolds, 120017th Street. 
NW.. Washington. DC 20038 

NRC Project Director, David B. 
Matthews 

Duqueane Light Company, Dockei No. 
50-334, Beaver Valley Power StatioD. 

Unit Na 1, Shippingport Pennsylvania 

Date of amendment request April 7, 

1987, revised on November 1,1983 
(renotice) 

Description of amendment request: 

The staff published a notice of propiosed 
no-significant-hazards determination (52 
FR 28585) on the April 7,1907 submittal; 
the November 1.1988 submittal totally 
replaces that subnrittaL The proposed 
amendment dated November 1,1988, 
would revise condition 2.c(5} of 
operating license DPR-66, and would 
remove fire protection Teclmical 
Specifications 3/4.3.3.6 (Rre detection 
instrumentation). 3/4.7.14.1 through 3/ 
4.7.14.5 (fire suppression system). 3/ 
4.7.15 (fire^rated assemblies), 0.2.2.f (fire 
brigade composition), 6.4.2 (training for 
the Emergency Squad), and 8.9.2.f and g 
(reports on fire detection and 
suppression equipment actuations). 
These requirements would be incor¬ 
porated Into the plant administrative 
procedures, the Updated Final Safety 
Analysis Report, or tlie Fire Protection 
Program. 

NRC Generic Letters 86-10, dated 
April 24.1906, and 88-12, dated August 2, 

1988, provided guidance to licensees to 
request removal of the fire protection 
Technical Specifications. The licensee's 
proposed amendment is in response lo 
these Generic Letters. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and detennined that it 

involves no significant hazards _ 

considerations. According to 10 CFR 
50.92(c], a proposed amendment to an 
operating license involves no significant 
hazards considerations if opo^tion of 
the facility in accordance with the 
proposed amendment would not (1) 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; (2) create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated; or (3) involve a significant 
reduction in a margin of safety. 

The proposed revision to the License 
Condition is in accordance with the 
guidance provided in Generic Letter 86- 
10 for licensees requesting removal of 
fire protection Technical Specifications. 
The amendment would incorporate the 
NRC-approved Fhe Protection Program, 
and the current technical specification 
(TS) requirements, into the plant 
administrative procedures and the 


Updated Final Safety Analysis Report 
(UFSAR). The use of a standard license 
condition on fire protection will ensure 
that the Fire Protection Program, 
including the systems, the 
administrative and technical controls, 
the organization, and the other plant 
features associated with fire protection 
will be on a consistent status with other 
plant features described in the UFSAR. 
Also, the provisions of 10 CFR 50.59 
woukl then apply directly for changes 
the licensee desires to make in the Fire 
Protection Program. 

The eliminatioQ of existing 
requirements freun die Technical 
Specifications and incorporation of 
these into the UFSAR, the Fire 
Protection Program and administrative 
procedures do not involve station 
hardware changes, and do not diminish 
the present level of conservatism. Hence 
the answers to both questions (1) and (2) 
are negative. Furthermore, the safety 
limits assumed in the safety analyses 
are not expected to be affected by the 
proposed amendment since all 
assumptions would remain unchanged. 
Hence the answer to question (3) is also 
negative. 

Therefore, the stafi proposes to 
determine that the requested 
amendment involves no significant 
hazards consideration. 

Local Public Document Room 
location: B. F. Jones Memorial Library. 
663 Franklin Avenue. Aliquippa, 
Pennsylvania 15001. 

Attorney for licensee: Gerald 
Charaoff. Esquire, Jay R Silberg, 
Esquire. Shaw, Pittman, Potts & 
Trowbridge. 2300 N Street, NW.. 
Washington. DC 20037. 

NRC Preset Director John F. Slolz 

Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1 
West Feficiana Parish, Louisrana 

Date of amendment request 
November 18,1968 

Description of amendment request 
The proposed amendment would 
provide the bundle Maxinnim Average 
Planar Linear Heat Generation Rate 
(MAPLHGR) and higher Linear Heal 
Generation Rate (LHGR) limits for the 
new fuel being added for the second 
reload. The new fuel being added is 
GE8X8EB which includes an increased 
LHGR limit of 14.4 kw/fl. The new 
GE8X8EB bundles are similar to other 
bundles currently in the River Bend 
Station core. The proposed amendment 
would revise Specification 3/4.2.1 to 
include new figures and revise 
Specification 32.4 to include the higher 
IJ-IGR limit 
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The proposed amendment would also 
revise-two additional areas of the 
Technical Specifications (TS). Technical 
Specification Section 5, Etesfgn Features, 
Item 5.3.1 windd be revised to generalize 
the fuel details to a Dow referencing 
future fuel designs included fa the 
“General Electric Standard Application 
for Reactor Fuela** (GESTAR}. Technicaf 
Specification Bases 3/4.2.1 would also* 
be revised to reference Technical 
Specification 3.2,1 instead of referencing 
individual MAPLHGR curves. 

In addition to the proposed changes, 
the request for amendment provid^ 
anal 3 rsi» which identified continued 
support of the Minimum Criitical Power 
Ratio and shutdown margin limits. The 
analysis also indicates that the limiting 
transients identified in Cycle 2 remain 
the limiting transients for this C 3 rcle, 
Cycle 3. The licensee is implementing 
the GEXL-PLUS critical quality - boiling 
length correlation that was approved by 
the staff. 

Basis for proposed na si^ficont 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazard.^ consideration exists 
as stated in 10 CFR 50.92(c]. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration il operation of the facility 
in accordance with the proposed 
amendment would noU (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the poasibilliy of 
a new or different kind of accident from 
any accident previously evaluated; or [3) 
involve a significant reduction in a 
margin of safety. The licensee provided 
an analysis that addressed the above 
three standards in the amendment 
application. 

Proposed MAPLHGR and UiGR Limit 
Changes 

(1] 10 CFR 5a46 establishes the 
acc^tance criteria for fuel and 
emergency core cooling systems (ECCS). 
The MAPLHGR limits are established to 
ensure the acceptance criteria are met 
The LllGR limit is established to 
maintain fuel integrity. The fuel being 
used in this reload consists of two new 
General Electric fGE) bundle types 
which have an increased IHGR limit 
and varying gadofinia content. This 
results in MAPfilGR limits that vary 
axially (by lattice t 3 q?e) as well with fuel 
e.xposure. T1te MAPfJTGR limits were 
calculated using NRC approved 
methods. Only the most limitrng value of 
APLHGR for the most limiting lattice, as 
function of exposure, has been proposed 
for multiple lattice fuel designs, as 
discussed in the NRC evaloation of 
Amendment 19 of GESTAR, dated 


November 17,19B7. The proposed LHGR 
limit was previously approved 
generically by the NRC and meets the 
acceptance criteria described in 
GESTAR. 

The new design fuel bundles being 
used fn this reload are similar to 
bundles currently m the core and use 
addilional water rods and gadolinla to 
improve power distribution and fiiel use 
efficiency. Because the new fuel is of the 
same design, the proposed MAPLHGR 
and LHGR limits were calculated using 
approved methodology, the reliability of 
the fuel is the same, the proposed 
changes to the MAPLHGR and LHGR 
limits do not Involve a significant 
increase in the probability or 
consequences of any accident 
previously evaluated. 

(2) MAPLHGR and LHGR limits are 
not the initiating event of any aeddent. 
No hardware changes or modifications 
are proposed with this amendnient As 
stated above the proposed changes ta 
the limits have been made in 
accordance with approved methods and 
continue to support the Safety Analysis 
Report. Therefore, the proposed changes 
to the MAPUrCR and LliGR limits do 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated _ 

(3J The acceptance criteria of 10 CFR 
50.46 establish the margins of sa&ty for 
fuel and ECCS. Calculation for the 
MAPLHGR and LHGR limits were 
performed using NRC approved models 
and resulted in limits withm the 
acceptance criteria. Therefore, the 
proposed changes to the MAPLHGR and 
LHGRiiiniCs do not involve a significanf 
reduction in the margin of safety. 

Proposed Design Feature Changes 

(1) The proposed change to the 
description of the fuel assembfies in 
Section 5 of theTS wiD allow ftiel 
designs, as approved by tfic NRC, to bn 
add^ to futore cycles. The description 
will be a generalinttion of the fiiel 
design details. Only those foef designs 
wilf be used which have been 
generically approved by the NRC and 
have been evaluated by Gulf States 
Utilities (GSU) for each cycle to show 
compliance with the original design and 
approved amendment assumptions. 
Therefore, the proposed change docs not 
involve a significant increase m the 
probability or consequences of an 
accident previously evaluated. 

(2) Section 5 of the TS, Design 
Features, are not the initiating event of 
any accidents. No hardware changes or 
modifications are proposed and, as 
discussed above, each new fuel design 
is reviewed by the NRC staff and 
evaluated by GSU for each cycle. 
TherefcTre, the proposed change does not 


create the possibiTity of a new or 
different k^d of accident from any 
accident previously evaluated* 

(3] As ^scuesed above, the 
calculations performed for the new fuel 
used NRC approved methods and 
yielding results within the acceptance 
criteria. Therefore, the proposed change 
to the design features does not involve a 
significant reductioo in the margin of 
safety. 

Proposed Bases Change 

Currently Bases 3/4.21 references the 
individual MAPLH(^ curves for 
Technical Specification 3.21. Each time 
a new type of fuel is used in a fuel cycle, 
the MAPLHGR curves change. Since the 
curves are referenced in the Basest the 
Bases must be changed for each foel 
cycle using a new type oi fuel. To 
eliminale thisv the proposed change ta 
the Bases would r^erence Specfficatioa 
3.2.1 rather than the indivkluai 
MAPLHGR curves. This change only 
affects the Bases, does not make 
hardware changes or modificatmns and 
does not change surveiBaoce 
requirements, limitrng ccmditiocis for 
operation or the TS. Therefore, this 
administrative change (1) docs not 
involve a sigmficaxit increase in the 
probability or consequences of an 
accident previously evaluated, (2) create 
the possxbility of a new or different kuid 
of accident from any accident previously 
evaluated, or f3> involve a significant 
reduction in the margin of safety. 

The staff has reviewed the licensee's 
no significant hazards eonsideratroiT 
determination. Based on the review and 
the above discussion, the staff proposes 
to determine that the proposed changes 
do not involve e significant hazards 
consideration. 

Locaf Public Document Room 
locationr Go vertim ent Docum en ts 
Department, Louisiana State UVifversrty. 
Baton Rouge, Louisiana 70803 

Attorney for licensee: Troy B. Conner, 
Jr., Esq., Conner and Wetterhahn, 1747 
Pennsylvania Avenue, NW.. 

Washington, DC 20008 

NRC Profect Director: Jose A. Calvo 

Illinois Power Company, Soytand Power 
Cooperative, too. Western Hhoois 
Power Cooperative, Inc., Docket No. 50' 
461, Clinton Power Station, Unit No. t, 
DeWilt County, Illinois 

Date of amendment request: February 
5,19B0 

Description of amendment request' 
This proposed change request affects 
two parts of Facility Operating License 
NPF-62. The first change is to delete a 
license condition that is no longer 
applicable. License Condition 2.C6 
reqiimd a Senior Reactor Operator 
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(SRO) with hot operating experience on 
each shift for a period of one year 
following fuel load or until attainment of 
100% reactor power, whichever occurs 
later. Fuel load at Clinton Power Station 
was completed on October 21,1986. 

100% reactor power was reached on 
September 15,1987. Both requirements 
of the license condition have been met; 
therefore, the licensees request that this 
license condition be deleted. 

The second proposed change is to 
update License Condition 2.E. The 
Clinton security program has been 
revised since the issuance of the license. 
This particular license condition could 
be revised to remove out-of-date 
references and to prevent the need for 
future changes due to periodic revisions 
to the Security Plan. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c), a proposed amendment to an 
operating license involves no signiBcant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kinds of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed change does not involve 
a signihcant increase in the probability 
or consequences of an accident 
previously evaluated because this 
change is to delete a license condition 
for which the requirements have been 
fulfilled and to modify another license 
condition by removing out-of-date data. 
No previous accident analyses are 
affected. 

The proposed change does not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated because modification of 
License Condition 2.E merely removes 
out-of-date data and completion of the 
requirements of License Condition 2.C.6 
indicates that the on-shift operators 
have now attained the desired amount 
of hot operating experience under the 
cognizance of experienced SROs to 
support safe operation of the facility. No 
new accident scenario has been created 
by the proposed change. 

Basis for proposed no significant 
hazards consideration determination: 

The of safety because the changes to 
these two license conditions do not 
impact a margin of safety specifically 
assumed or required by any accident 


analysis. If hot operating experience is 
considered a margin of safety, 
fulfillment of the license condition (and 
therefore its deletion) indicates that the 
minimum margin of safety has been 
attained. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library, 120 West Johnson Street. 
Clinton, Illinois 61727 

Attorney for licensee: Sheldon Zabel, 
Esq., Schiff, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago. Illinois 60606 

NRC Project Director: Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Illinois 
Power Cooperative, Inc. (the licensees). 
Docket No. 50-461, Clinton Power 
Station, Unit No. 1, DeWitt County, 
Illinois 

Date of amendment request: February 
5.1988 

Description of amendment request: 
This proposed amendment would 
incorporate the Startup Test Program 
data into the Clinton Power Station 
Technical Specifications. The licensees 
committed to providing this data within 
90 days following the completion of the 
Startup Test Program. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c), a proposed amendment to an 
operating license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed changes do not involve 
a significant increase in the possibility 
or consequences of an accident 
previously evaluated because these 
changes are either 

(a) administrative (deleting 
extraneous or outdated information of 
an administrative nature), or 

(b) required to provide the correct 
setpoints and limits determined to be 
appropriate for the as-built plant design 
and are consistent with the applicable 
safety analyses. They are based on the 


reviewed and approved test results from 
4he Startup Test Program and have been 
incorporated into the appropriate plant 
design documents. 

The proposed changes do not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated because the proposed values 
are consistent with plant design and/or 
are based on the operational 
performance of the as-built plant during 
the Startup Test Program. The values 
support a plant-specific design basis for 
Clinton, so their incorporation into the 
plant design documents and the CPS 
Technical Speciffcations does not create 
the possibility of a new or different kind 
of accident from any previously 
evaluated. 

The proposed changes do not Involve 
a significant reduction in a margin of 
safety because the values proposed 
have been determined to be consistent 
with plant design and the corresponding 
accident analyses. In some cases, the 
proposed values are values established 
to support a margin of safety since such 
values had not been previously 
established. Therefore, the proposed 
changes do not constitute a reduction in 
a margin of safety. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library. 120 West Johnson Street. 
Clinton, Illinois 61727 

Attorney for licensee: Sheldon Zabel. 
Esq., Schiff, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago. Illinois 60606 

NRC Project Director Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Illinois 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 

Date of amendment request: February 
5,1988 

Description of amendment request: 
This proposed amendment to the Clinton 
Power Station Technical Specifications 
would delete Note (h) attached to the 
Channel Check requirement for the 
Average Power Range Monitor (APRM) 
Flow-Biased Simulated Thermal Power- 
High scram fimction identified as Item 
2.b on Table 4.3.1.1-1. On the basis of 
the licensees* discussions with GE and 
other utilities, it appears that the 
following concerns and/or events may 
have been considered when the note 
was originally incorporated in the 
Technical Specifications: 
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(1) Flow control valve fouling 

(2) Jet pump beam cracking 
phenomenon 

(3) Jet pump blockage 

(4) Core fouling 

(5) Instrumentation problem 

The ACTION specified per the 

associated Limiting Condition for 
Operation (3.4.1.2) ensures that the plant 
will be placed in a safe condition if any 
of the phenomena discussed above 
occur. Therefore, the licensees believe 
that a requirement like Note (h) should 
not be included in the RPS 
instrumentation Technical Specification 
because the concerns described above 
do not require it in view of the 
requirements already contained in 
Specification 3/4.4.1.2 and in view of the 
other existing requirements specified for 
the APRMs. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c], a proposed amendment to an 
operating license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kinds of accident from any 
accident previously evaluated: or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed change to the CPS 
Technical Specifications does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated (with 
respect to the fuel cladding safety limits) 
because the proposed change only 
removes a requirement determined to be 
redundant to existing requirements and/ 
or have no meaningful value from a 
safety point of view. Deviations or 
trends away from established core- 
flow/drive-flow conditions (m-ratio) will 
be indicated by performance of the 
surveillance required under 
Specification 3/4.4.1.1. 

The proposed change does not create 
the possibility of a new or different kind 
of accident from any previously 
evaluated because no new modes of 
operation or changes to plant design are 
involved. The scope of the proposed 
change is strictly limited to the deletion 
of the requirement specified by Note (h) 
which has been determined to involve 
no significant change to existing 
surveillances. 

The proposed change does not involve 
a significant reduction in a margin of 


safety because the relationships (under 
Specification 3.2.2] used to establish the 
APRM Flow-Biased Simulated Thermal 
Power-High scram and Flow-Biased 
Neutron nux-Upscale control rod block 
trip setpoints will remain unchanged. 
The APRM-indicated recirculation loop 
drive flows will continue to be 
appropriately checked to ensure that 
their established relationship to total 
core flow is preserved or accounted for 
under other Technical Specifications. 

All other Operability and surveillance 
requirements associated with the 
affected instrumentation remain 
unchanged. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library, 120 West Johnson Street 
Clinton, Illinois 61727 

Attorney for licensee: Sheldon Zabel, 
Esq., Schiff, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago, Illinois 60606 

NRC Project Director: Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Illinois 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 

Date of amendment request: May 18, 
1988 

Description of amendment request 
This proposed amendment would revise 
Technical Specification Table 3.3.2-1 to 
add a note applicable to item 2.h. The 
note would provide additional 
information regarding the channel 
configuration for the Main Steam Line 
(MSL) Turbine Building Temperature - 
High trip channels which provide for 
automatic isolation of the main steam 
lines. This note would clarify the 
Operability requirements for the Main 
Steam Line Turbine Building 
Temperature channels thus eliminating 
any confusion regarding compliance 
with the Limiting Condition for 
Operation and the associated Actions. 
The intent of the existing Technical 
Specification would remain unchanged. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c), a proposed amendment to an 
operating license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 


(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed change does not involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated because the 
proposed change is only a textual 
clarification to the operability 
requirements currently specified in the 
Technical Specifications for the Main 
Steam Line Turbine Building 
Temperature - High trip channels and 
does not impact the main steam line 
isolation trip function. 

The proposed change does not create 
the possibility of a new or different kind 
of accident from any previously 
evaluated because the proposed change 
will not create any new modes of 
operation or new failure modes and 
does not impact plant design. 

The proposed chance does not involve 
a significant reduction in a margin of 
safety since the change does not involve 
any changes to setpoints or limits 
associated with any margin of safety 
assumed or required by a safety 
analysis. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library, 120 West Johnson Street. 
Clinton, Illinois 61727 

Attorney for licensee: Sheldon Zabel, 
Esq., Schiir, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago, Illinois 60606 

NRC Project Director, Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Illinois 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 

Date of amendment request May 18, 
1988 

Description of amendment request 
This proposed amendment would revise 
Technical Specification Table 3.3.7.5-1, 
“Accident Monitoring Instrumentation,*’ 
which specifies Operability 
requirements for the Drywell/ 
Containment Hydrogen and Oxygen 
Concentration Analyzers/Monitors and 
includes Action to be taken if one or 
more of the monitors are inoperable. 
Illinois Power Company proposes to 
revise the Action specified in Table 
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3.3.7^1 for the monitors such that the 
Action is consistent with the guidance 
provided in NRC Generic Letter 83-36. 
The Action that is currently specified in 
the CPS Technical Specifications for the 
monitors (Action "60'*) is applicable to a 
large number of the instruments listed in 
Table 3.3.7.5-1. This Action, however, is 
not recommended for ‘‘hydrogen 
concentration analy'zerfs] and 
monilor(s)** by Generic Letter 83-36 
issued November 1.1983. Incorporation 
of the Action recommended for an 
inoperable hydrogen monitor(s) 
(designated as Action "82" in Generic 
Letter 83-36} will make the CPS 
Technical Specification consistent with 
that recommended by the Generic 
Letter. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c), a proposed amendment to an 
operating license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated: or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3) Involve a significant reduction in a 
margin of safety. 

Although the proposed change would 
increase the allowed out-of-service time 
for the hydrogen/oxygen monitors, the 
proposed Technical Specification 
(Action statement) is consistent with tlm 
Specification recommended by Generic 
Letter 83-36 which was issued to provide 
guidance for the Technical 
Specifications considered appropriate 
for the accident monitoring 
instrumentation installed in response to 
NUREG-0737. The proposed change 
therefore should not involve a 
significant increase *m the probability or 
consequences of an accident previously 
evaluated. 

The proposed change does not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated because the proposed change 
does not involve any changes to plant 
design. The impact of the proposed 
change is limited only to the out-of¬ 
service time allowed for the hydrogen/ 
oxygen monitors which perform oi3y a 
monitoring function. The proposed 
change does not impact the operation of 
any other plant systems or components. 

The proposed change does not involve 
a significant reduction in a margin of 
safety since the change does not involve 


any changes to setpoints or limits 
associated wilb any mai^gin of safety 
assumed or required by a safety 
analysis. 

For the reasons stated above, the staff 
believes tliis proposed amendment 
Involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library. 120 W'est Johnson Street, 
Clinton. Uiinois 61727 

Attorney for licensee: Sheldon Zabel, 
Esq., Schtff, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago. Illinois 60606 

NRC Project Director: Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Ullnois 
Power Cooperative. Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 

Date of amendment request: May 16, 
1988 

Description of amendment request: 
This proposed amendment would revise 
Technical Specification Section 
4.1.3,3.b.l.b to change the setpoint 
requirements for the control rod scram 
accumulator low pressure alarm from 
1520 -f 30. -0 psig to greater than or 
equal to 1520 psig. This change is 
proposed by the licensees because the 
upper limit imposed on the setpoint is 
viewed as an unnecessaiy restriction 
due to the fact that a setpoint of greater 
than or equal to 1520 psig is 
conservative. Any setpoint above the 
minimum setpoint of 1520 psig is 
conservative with respect to alarming 
upon a low pressure condition; therefore 
it is inappropriate to impose an upper 
limit in the 'Technical Specifications feu* 
the alarm setpoint Removing the upper 
limit currently specified in the Technical 
Specifications is consistent with the 
recommendations prescribed in General 
Electric Service Information Letter Na 
429. 

Basis for proposed no significant 
hazards consideration determination: 
The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c}, a proposed amendment to an 
operatipg license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of ac^cident from any 
accident previously evaluated; or 


(3) Involve a significant reduction in a 
margin of safety. 

The proposed change does not involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated because the HCLI 
accumulator pressure switch setpoints 
would be acceptable only if the as-found 
values w^ere greater than or equal to the 
minimum value established from a 
safety standpoint. The proposed change 
is consistent with instrument 
characteristics and in accordance with 
vendor recommendations. The proposed 
change does not involve a change to the 
minimum required scram accumulator 
pressure itself. In addition, the pressure 
check required at least once per seven 
days by the current Technical 
Specification will not be affected by the 
proposed change and will continue to be 
performed as required. 

Due to its limited scope, the proposed 
change does not create the possibility of 
a new or different kind of accident from 
any previously evaluated. The Impact of 
the proposed change is limited only to 
its potential impact on accumulator 
operability and therefore scram 
capability. This impact is described 
above. 

The proposed change does not involve 
a significant reduction in a margin of 
safety because the proposed change 
does not change the minimum 
acceptable accumulator pressure 
setpoint. Higher setpoints are 
conservative as there is no basis to 
impose an upper limit. The proposed 
change will not Impact the minimum 
accumulator pressure required to ensure 
sufficient energy for a reactor scram 
under any reactor pressure conditions. 
The original basis for establishing a 
minimum accumulator pressure setpoint 
remains unchapged. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library. 120 West Johnson Street, 

Clinton. Illinois 61727 

Attorney for licensee: She\don Zabel. 
Esq.. Schiff, Hardin and Waite, 7200 
Sears Tower, 233 Wacker Drive, 

Chicago, Illinois 60606 

NRC Project Director: Daniel R. 

Muller 

Illinois Power Company, Soyland Power 
Cooperative, Inc., Western Illinois 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Illinois 

Date of amendment request: May 18, 
1988 
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Description of amendment request: 
This proposed amendment would revise 
Technical SpedOcation Table 4.11.2-1 to 
include several changes regarding Note 
**c.” This note is attached to the monthly 
sampling and analysis requirements for 
the “Station HVAC Exhaust.*' The note 
imposes (in addition to the normal 
periodic monthly sampling and analysis] 
an additional requirement or trigger for 
performing sampling and analysis 
“following shutdown, startup, or a 
THERMAL POWER change exceeding 
15% of RATED THERMAL POWER 
within a l-hour period.** The intent of 
the proposed revision is that this note 
should contain the provisional exclusion 
which effectively states that the 
additional requirement (of performing 
sampling and analysis following a plant 
shutdown, startup or a Thermal Power 
change exceeding 15% of Rated Thermal 
Power within a 1-hour period) is not 
applicable if Dose Equivalent 1-131 
concentration in the reactor coolant has 
not increased by more than a factor of 
three or the noble gas monitor shows 
that effluent activity has not increased 
by more than a factor of three. 

The provisional exclusion is 
applicable to this note because the extra 
associated sampling and analysis 
requirements are triggered if conditions 
are such that fuel leaks or cladding 
failures may be suspected as associated 
with the iodine spiking phenomenon. 
Such occurrences, which may be 
indicated by an observed increase in the 
offgas activity level along with a 
determined increase in the Dose 
Equivalent 1-131 concentration, would 
most likely be observed during a 
Thermal Power change or following a 
plant startup or shutdown. The extra 
sampling and analyses should not 
therefore be required if no significant 
increase in Dose Equivalent 1-131 or 
offgas activity level has been indicated. 

An additional change is proposed for 
Note **c** concerning the sampling and 
analysis for tritium. The licensees 
believe that the requirements of Note 
**c’* are not applicable to tritium because 
significant increases in the level of 
tritium are not expected or associated 
with the iodine spiking phenomenon 
indicative of fuel leaks or cladding 
failures. Due to the current format of 
Table 4.11.2-1 in the Clinton Technical 
Specifications, it appears that the 
requirements of Note “c** include 
sampling and analysis for tritium. Thus, 
a change to Table 4.11.2-1 is proposed to 
separate Note **c** and Note *‘e.’* (Note 
*‘e*' is applicable to tritium while Note 
*‘c** is not.) 

Basis for proposed no significant 
hazards consideration determination: 


The staff has evaluated this proposed 
amendment and determined that it 
involves no significant hazards 
considerations. According to 10 CFR 
50.92(c). a proposed amendment to an 
operating license involves no significant 
hazards consideration if operation of the 
facility in accordance with the 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
di^erent kind of accident from any 
accident previously evaluated: or 

(3) Involve a significant reduction in a 
margin of safety. 

The proposed changes do not involve 
a signiflcant increase in the probability 
or consequences of an accident 
previously evaluated because the 
proposed exclusion to the particular 
testing (i.e., specially triggered isotopic 
analysis of the HVAC Common Stack 
effluent) is only allowed when 
conditions are such that the iodine 
spiking phenomenon is not indicated. 
The change to the table format (i.e., 
separating Notes “c** and “e") is an 
administrative change proposed to 
clarify existing requirements and does 
not change the intent of the 
Specification. 

The proposed changes do not create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated because the proposed 
changes introduce no changes to plant 
design or operation of the facility. 

The proposed changes do not involve 
a signiflcant reduction in a margin of 
safety because, as noted above, they are 
consistent with the intent of the 
Technical Specifications and yet 
eliminate unnecessary sampling and 
analyses which would otherwise appear 
to be required without the proposed 
changes. The proposed changes do not 
eliminate any testing that should be 
performed if a fuel problem (i.e., iodine 
spiking occurrence) is Indicated. 
Eliminating unnecessary testing reduces 
the risks associated with human error, 
potentially reduces exposure to 
personnel, and allows efforts to be 
devoted to other areas of greater 
concern. 

For the reasons stated above, the staff 
believes this proposed amendment 
involves no signiflcant hazards 
consideration. 

Local Public Document Room 
location: Vespasian Warner Public 
Library. 120 West Johnson Street, 
Clinton, Illinois 61727 

Attorney for licensee: Sheldon Zabel. 
Esq., Schiff, Hardin and Waite, 7200 


Sears Tower, 233 Wacker Drive, 
Chicago. Illinois 60606 

NRC Project Director: Daniel R. 

Muller 

Maine Yankee Atomic Power Company, 
Docket No. 50-309, Maine Yankee 
Atomic Power Station, Lincoln County, 
Maine 

Date of application for amendment: 
March 5,1987, October 11,1988, and 
November 1.1988. 

Description of amendment request: In 
accordance with the requirement of 10 
CFR 73.55, the licensee submitted an 
amendment to the Physical Security 
Plan for the Yankee Nuclear Power 
Station to reflect recent changes to that 
regulation. The proposed amendments 
would modify paragraph 2.C(3) of 
Facility Operating License DPR-36 to 
require compliance with the revised 
plan. 

Basis for proposed no significant 
hazards consideration: On August 4, 
1986 (51 FR 27817 and 27822). the 
Nuclear Regulatory Commission 
amended Part 73 of its regulations, 
“Physical l^otection of Plants and 
Materials,** to clarify plant security 
requirements to afford an increased 
assurance of plant safety. The amended 
regulations required that each nuclear 
power reactor licensee submit proposed 
amendments to its security plan to 
implement the revised provisions of 10 
CFTR 73.55. The licensee submitted its 
revised plan on March 5,1987, October 
11.1988 and November 1,1988, to satisfy 
the requirements of the amended 
regulations. The Commission proposes 
to amend the license to reference the 
revised plan. 

The Commission has provided 
guidance concerning the application of 
the criteria for determining whether a 
signiflcant hazards consideration exists 
by providing certain examples of actions 
involving signiflcant hazards 
considerations (51 FR 7750). One of 
these examples of actions involving no 
signiflcant hazards consideration is 
example (vii) “a change to conform a 
license to changes in the regulations, 
where the license change results in very 
minor changes to facility operations 
clearly in keeping with the regulations.*’ 
The changes in this case fall within the 
scope of the example. For the foregoing 
reasons, the Commission proposes to 
determine that the proposed amendment 
involves no signiflcant hazards 
consideration. 

Local Public Document Room 
location: Wiscasset Public Library. High 
Street, P. O. Box 367, Wiscasset. Maine 
04578. 
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Attorney for licensee: ], A. Ritscher, 
Esq., Ropes and Cray, 225 Franklin 
Street, listen. Massachusetts 02210. 

NRC Project Director R. Wessman 

Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego 
County, New York 

Dote of amendment request January 
14,1988 

Description of amendment request 
The licensee has proposed a change to 
Technical Specification 3.1.1.b(3](b) to 
eliminate a contradiction between that 
Specification and Specification 3.1.1.e. 
Currently. Specification 3.1.1.b(3)(b) 
requires that, when reactor power is less 
than 20% and fewer than 12 control rods 
have been withdra%vn, no control rods 
shall be moved without an operable rod 
worth minimizer. However, 

Specification 3.1.1.e requires that, when 
Technical Specifications S.l.l.a through 
d are not met, (including an operable rod 
worth minimizer). the reactor shall be 
placed in hot shutdown within ten 
hours. Thus, the rod movement 
requirement of Specification 3.1.1.e is 
prohibited by the contradiction of 
Specification 3.1.1.(b)(3)(b). 

In order to resolve this contradiction, 
the licensee has proposed to revise 
Specification 3.1.1.b(3)(b) to require that, 
if the rod worth minimizer fails prior to 
the complete withdrawal of the first 
twelve rods, the rods are to be inserted 
in reverse order from which they have 
been withdrawn. The revision would 
also require a second independent 
operator or engineer to verify that the 
operator at the controls is following the 
control rod program in reverse order. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with a proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

For the following reasons the 
proposed changes will not (1) involve a 
significant increase in the probability or 
consequences of an accident, (2) create 
the possibility of a new or different kind 
of an accident from any accident 
previously evaluated, or (3) involve a 
significant reduction in a margin of 


safety. The purpose of the rod worth 
minimizer is to annunciate to the 
operator when an out-of-sequence rod 
has been selected and to block its 
motion. The revision to the limiting 
conditions for operation allows the 
operator to shut down the reactor by 
inserting control rods in such a manner 
that the control rod configuration will 
not deviate from the analyzed condition. 
Therefore, there will be no significant 
increase in the probability or 
consequences of a postulated control 
rod drop accident. 

The proposed change requires no 
hardware modifications. The change to 
the limiting conditions for operation 
clarify operator action and provide 
greater assurance that no unanalyzed 
control rod configurations will exist 
Therefore, the change does not create 
the possibility of a new or different kind 
of accident 

Safety margins are included in the 
safety analysis for the rod drop 
accident. Since the proposed change will 
not change the accident conditions, the 
change will not result in a significant 
reduction in the margin of safety. 

Based upon the above considerations, 
the staff proposes to determine that the 
proposed changes do not constitute a 
significant hazards consideration. 

Loco! Public Document Room 
location: Reference and Documents 
Department. Penfield Library, State 
University of New York. Oswego, New 
York 13128. 

Attorney for licensee: Troy B. Conner, 
Jr., Esquire, Conner & Wetterhahn. Suite 
1050.1747 Pennsylvania Avenue, NW., 
Washington, DC 20006. 

NRC Project Director Robert A. 

Capra, Director 

Pennsylvania Power and Light 
Company, Docket No. 50-387 
Susquehanna Steam Electric Station, 

Unit 1, Luzerne County, Pennsylvania 

Date of amendment request August 
10.1988 

Description of amendment request 
The proposed amendment would change 
the Technical Specifications for 
Susquehanna Steam Electric Station 
(SSES) Unit 1 to permit extended 
operation during Cycle 4 with one 
recirculation loop out of service (SLO). 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 


significant increase in the probability or 
consequences of an accident previously 
evaluated: (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The proposed changes are similar to 
the changes previously approved by the 
staff for the SSES Unit No. 2 Cycle 3 
operation in Amendment No. 45, dated 
April 25.1988, 

The staff has reviewed the licensee’s 
request and concurs with the following 
basis and conclusion provided by the 
licensee in its August 10,1988 submittal. 

The following three questions will be 
addressed for each of the proposed 
changes: 

I. Does the proposed change involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

II. Does the proposed change create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated? 

III. Does the proposed change involve a 
significant reductions in a margin of safety? 

• Specification 3.4.1.1.2, Recirculation 
Loops - Single Loop Operation 

I. No. Specification a.3 is revised to provide 
the proper MAPLHGR (Maximum Average 
Planar Linear Heat Generation Rate) 
multiplier for ANF fuel. LOCA (Loss of 
Coolant Accident) analyses peiformed by 
ANF (XN-NF-86-125) indicate that the two 
loop MAPLHGR limits are applicable to SLO 
(Single Loop Operation) for ANF fuel, and 
therefore the multiplier has been set to 1.0. 
New Specification a.5 proposes new MCPR 
(Minimum Critical Power Ratio) limits for 
SLO based on the aforementioned transient 
analyses performed by ANF for events 
initiated for SLO conditions. These analyses 
show that the Safety Limit MCPR must be 
increased to a minimum of 1.40 for SLO. A 
0.01 constant is added to the two loop 
Operating Limit MCPR for low power and 
low core Dow conditions for Single Loop 
Operating Limit MCPR values greater than 
1.40. 

Editorial changes to remove unnecessary 
verbage and renumber these specifications 
have also been provided. 

Based on the above analyses of the non- 
editorial changes to Specification 3.4.I.I.2. 
appropriate limits have been proposed to 
assure that operation with one recirculation 
loop out of service will not result in a 
significant increase in the probability or 
consequences of any accident previously 
evaluated. The editorial changes have no 
impact on previous analyses. 

II. No. The revised MAPLHGR and MCPR 
limits have been developed based on 
approved LOCA and transient analysis 
methods and therefore will not create the 
potential for any new event 

III. No. The analyses for LOCA and other 
anticipated operational occurrences ensure 
that no significant reduction in safety margin 
has occiured based on their inputs, applied 
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conservatisms, and calculation 
methodologies as documented in this 
proposal. The editorial changes have no 
safety impact. 

Based on the above considerations 
and the fact that similar changes were 
approved by the staff for SSES Unit No. 
2 in Amendment No. 45, the Commission 
proposes to determine that the proposed 
changes involve no significant hazards 
consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre. 
Pennsylvania 18701 

Attorney for licensee: Jay Silberg, 
Esquire. Shaw. Pittman. Polls and 
Trowbridge, 2300 N Street NW., 
Washington. DC 20037 

NRC Project Director. Walter R. 

Butler 

Pennsylvania Power and Light 
Company, Docket Nos. 50-387 and SO- 
388 Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 

Date of amendment request October 
14,1988 

Description of amendment request 
The proposed amendments would revise 
the Technical Specifications to remove a 
requirement for surveillance to show 
that the control room emergency outside 
air supply system (CREOASS) 
automatically switches to pressurization 
mode of operation upon a signal 
indicating outside intake air radiation - 
high signal. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)]. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The staff has reviewed the licensee’s 
request and concurs with the following 
basis and conclusion provided by the 
licensee in its October 14,1988 
submittal. 

The proposed change does not Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. Revising Specification 4.7.2.d.2 
will no! alter the surveillance testing 
performed on CREOASS. !l will alter the 
acceptance criteria however to make it 


consistent with the intended design function 
of CREOASS as described in FSAR 
Subsections 6.5.1.2.1 and 9.4.1.2.4. and 
Regulatory Guide 1.95. The proposed change 
does not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. CREOASS provides 
two separate functions for two specific 
scenarios i.e. high radiation and high 
chlorine. The proposed revision of Technical 
Specification 4.7.2.d.2 does not jeopardize 
either function since CREOASS will be tested 
consistent with its design function as 
described in the FSAR Subsections 6.5.1.2.1 
and 9.4.1.2.4, General Design Criterion 19, and 
Regulatory Guide 1.95. 

The proposed change does not involve a 
reduction in the margin of safety. CREOASS 
ensures that the control room will remain 
habitable during and following all design 
basis accident conditions, by limiting 
radiation exposure to personnel occupying 
the control room to 5 rem or less whole body 
and isolating the control room in the event of 
an accidental chlorine release. 

Based on the above considerations, 
the Commission proposes to determine 
that the proposed changes involve no 
significant hazards consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department. 71 South 
Franklin Street, Wilkes-Barre. 
Pennsylvania 18701 

Attorney for licensee: Jay Silberg, 
Esquire. Shaw. Pittman, Potts and 
Trowbridge, 2300 N Street NW.. 
Washington. DC 20037 

NRC Project Director: Walter R. 

Butler 

Pennsylvania Power and Light 
Company, Docket Nos. 50-387 and 50- 
388 Susquehanna Steam Electric Station, 
Units 1 and 2. Luzerne County, 
Pennsylvania 

Date of amendment request October 
27,1988 as supplemented November 9. 
1988 

Description of amendment request 
The proposed amendment would change 
reactor protection system (RPS) 
surveillance test intervals (STIs), 
allowed outage limes (AOTs), and 
incorporate some editorial changes. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 


involve a significant reduction in a 
margin of safety. 

The staff has reviewed the licensee’s 
request and concurs with the following 
basis and conclusion provided by the 
licensee in its October 7,1988 submittal 
as supplemented November 9.1988. 

The following three questions are 
addressed below for each of the 
proposed changes: 

1. Does the proposed change involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated? 

2. Does the proposed change create the 
possibility of a new or different kind of 
accident previously evaluated? 

3. Does the proposed change involve a 
significant reduction in a margin of safety? 

• Changes to STIs and AOTs 

1. No. The new AOTs and Slls have been 
justified genericaJly in CE study NEDC- 
30851P-A, which is NRC-approved, and plant 

specifically in the (-] study MDE-79-0485. 

Tliesc changes can only affect the 
probability, not the consequences, of 
previous analyses. In that regard, the studies 
indicate, and PP&L has confirmed, that the 
probability of an ATWS event is almost 
insensitive to an RPS instrumentation failure. 
Therefore, given the resulting reductions in 
scrams and test-induced wcarout of 
equipment, the net affect of these changes is 
to decrease core damage frequency. 

2. No. The proposed changes do not result 
in any physical or functional changes to the 
RPS; therefore, they cannot create the 
possibility of any new event. 

3. No. In this case, the only margin of safety 
affected by the proposed changes is related 
to their impact on their potential to increase 
the probability of previously analyzed events. 
This was analyzed in response to 1. above, 
and based on that answer, the net affect of 
the proposed changes is to increase the 
margin of safety. 

• Editorial Changes to Specification 3.3.1 
and Table 3.3.1-1 

1. No. Editorial changes are proposed in 
several places in order to ensure proper 
interpretation of the Technical Specification 
requirements. Current footnote * and Action 
a have been combined in order to delete the 
need for the footnote and thereby ensure that 
its provisions are complied with. The words 
“the Trip Function" have been changed to “a 
scram" because they are not used in the 
associated table and could Uierefore be 
considered to reflect a half-scram, which is 
obviously not the intent (a half-scram will 
ALWAYS occur from placing and RPS 
channel in the tripped condition). Finally, a 
table notation was enhanced to ensure 
proper compliance with the new AOTs. None 
of these changes have any relationship to the 
probability or consequences of an existing 
accident evaluation: they simply clarify 
existing requirements to ensure compliance 
with their intent. 

2. No. See 1. above: editorial changes have 
no physical or functional impact on the RPS 
system. 

3. No. Given the improvement in 
understanding the requirements of the subject 
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Technical Specifications, margin of safety as 
measured by compliance with the 
requirements of Specification 3.3.1 is 
improved. No margin of safety that plays a 
role in any accident evaluation is impacted 
by these editorial improvements. 

Based on the above considerations, 
the Commission proposes to determine 
that the proposed changes involve no 
significant hazards consideration. 

Local Public Document Room 
location: Osterhout Free Library, 
Reference Department, 71 South 
Franklin Street, Wilkes-Barre, 
Pennsylvania 18701 

Attorney for licensee: Jay Silberg. 
Esquire. Shaw. Pittman, Potts and 
Trowbridge. 2300 N Street NW.. 
Washington, DC 20037 

NRC Project Director: Walter R. 

Butler 

Pennsylvania Power and Light 
Company, Docket Nos. 50-387 and 50- 
388 Susquehanna Steam Electric Station, 
Units 1 and 2, Luzerne County, 
Pennsylvania 

Date of amendment request: 
November 9.1988 

Description of amendment requesU 
The proposed amendments would 
change the Technical Specifications to 
delete reference to the Drywell Floor 
Drain Sump Flow Rate Monitoring 
System and clarify Technical 
Specification 3.4.3.1 action statement 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The staff has reviewed the licensee’s 
request and concurs with the following 
basis and conclusion provided by the 
licensee in its November 9.1988 
submittal. 

The proposed change does not: 

1. Involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The primary methods for accurately 
detecting small unidentified leakage within 
primary containment are unchanged by the 
deletion of the Flow Rate Monitoring System. 
(See FSAR Section 5.2.5.1.2.4) The Flow Rale 
Monitoring System was intended to provide a 
redundant backup to the Drywell Floor Drain 


Sump Level System for quantifying 
unidentified leakage flow rate. The capability 
to determine unidentified leakage flow rate 
within required accuracies is not affected by 
the deletion of the Flow Rate Monitoring 
System. 

The revised action statement of Technical 
Specification 3.4.3.1 precludes a non¬ 
conservative interpretation of remedial 
measures to be taken under designated 
conditions. 

Based on these conclusions, no significant 
change occurs to the probability or 
consequences of any previously analysed 
accident. 

II. Create the possibility of a new or 
different kind of accident from any 
previously evaluated. 

This change reflects the removal of a 
system which provides redundancy for 
unidentified leakage flow measurement. 

There is no requirement for the redundancy 
nor does its elimination affect the capability 
of quantifying leakage flow rate. 

Changes to the action statement of 
Technical Specification 3.4.3.1 preclude a 
non-conservative interpretation of remedial 
measures to be taken under designated 
conditions. 

III. Involve a significant reduction in a 
margin of safety. 

The capability to accurately quantify 
unidentified leakage is hot compromised by 
the deletion of the Flow Rate Monitoring 
System. The Flow Rate Monitoring System 
provided redundant backup to the Drywell 
Floor Drain Sump Level System. Deletion of 
the Flow Rate Monitoring System does not 
reduce any safety margin. 

Philadelphia Electric Company, Docket 
No. 50-352, Limerick Generating Station, 
Unit 1, Montgomery County, 
Pennsylvania 

Dote of amendment request- 
November 1,1988 

Description of amendment request: 
The application for amendment requests 
changes to the Technical Specifications 
(TSs) to permit "forward” leak testing of 
five isolation valves and the valve 
packing. 

Basis for proposed no significant 
hazards consideration determination: 
The design basis for the Primary 
Containment Isolation System allows 
the normal and emergency passage of 
fluids through the containment 
boundary. Isolation valves are installed 
at each penetration to prevent (or limit) 
the escape of fission products which 
would accumulate inside the 
containment during an accident. At least 
two barriers are required at each 
containment penetration. Generally, two 
valves are located between the 
containment atmosphere (or the reactor 
coolant system) and the outside 
atmosphere, to act as barriers, so that 
failure of any single valve would not 
prevent isolation of the containment 
penetration during an accident. 


Various types of valves (i.e., gate, 
globe, etc.) are installed at Limerick 
Station for use as primary containment 
isolation valves. All of these valves 
require periodic testing for leak 
tightness. The methods used for periodic 
leak tightness testing are designated in 
10 CFR Part 50, Appendix J as type A 
tests, type B tests and type C tests. The 
subject application concerns only type C 
testing of globe valves. 

Type C testing is accomplished on 
individual valves and is sometimes 
accomplished in the “Reverse” 
direction, i.e.. the test pressure is not 
from the containment direction, but is 
from outside the containment, directed 
toward the valve in the containment 
direction. “Forward” testing would refer 
to type C testing of valves from the same 
direction as that which the valve would 
be subjected to during an accident. 
Testing is accomplished on some valves 
in a manner, (or from a direction), which 
would not include the leakage through 
the valve packing, because the packing 
is opposite from the valve globe which 
effectively blocks the test pressure from 
the packing. In those cases where the 
valve is installed with the packing on 
the containment side of the valve, i.e., 
exposing the stem packing to possible 
containment pressures and creating a 
potential path for containment fluid 
leakage during an accident, the packing 
must be leak tested during type C 
testing. 

Table 3.6.3-1 Part A of the Limerick 
TSs lists the primary containment 
isolation valves along with their 
function, the inboard and outboard 
isolation barriers, the maximum 
isolation time, if applicable, the isolation 
signal, if applicable, etc. If a particular 
globe valve in the Table is normally 
tested in the reverse direction, the 
reader is referred to “Note 5”. “Note 5” 
states. “Inboard globe valve tested in 
the reverse direction.” During the 
upcoming second refueling outage, 
which is scheduled to start January 13. 
1989, Philadelphia Electric (PECo or 
licensee) proposes to modify certain 
containment penetrations whose 
inboard containment isolation valves 
have their stem packing exposed to 
containment atmosphere and proposes 
to revise testing methods in order that 
the stem packing be included during 
leak testing. The penetrations will be 
modified to allow periodic testing to 
include leakage through the valve(8) 
stem packing in accordance with 10 CFR 
Part 50. Appendix J. Modifications to 
these penetrations would allow 
“forward” testing to test valve packing 
leakage along with the leakage through 
the valve seat. For three valves, the 
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licensee proposes to install a new 
blocking valve and test tap between 
containment and the isolation valve so 
that gas pressure can be applied to these 
valves from the containment “forward** 
direction during type C testing. These 
block valves remain open except when 
they are being used during type C 
testing. The new blocking valves will be 
oriented such that their packings are 
included in the type C test boundary. 

For two other valves, a revised method 
of testing will be used which will allow 
“forward** testing, including leak testing 
of the valve's stem packing. For these 
two valves, a temporary test plug and 
lest rig will be used for type C testing 
from inside the containment. 

Once the above modifications are 
completed, reference to *‘Note 5** in 
Table 3.6.3-1 for these five valves will no 
longer be appropriate, *1116 licensee’s 
proposed change to the 'TSs is to delete 
reference to “Note 5“ for these five 
valves in Table 3.6.3-1. No other TS 
changes are being proposed. 

The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c]. A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated: (2) create the possibility of a 
new or different kind of accident fit)m 
any accident previously evaluated: or (3) 
involve a significant reduction in a 
margin of safety. 

In the application dated November 1. 
1988. the licensee provided an extensive 
and thorough discussion of the above 
three standards. The licensee has 
determined and the NRC staff agrees 
that* 

(1) Operation of the plant under the 
proposed Technical Specifications after the 
addition of Blocking valves and test taps 
and/or revising the leakage testing methods, 
would not involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. 

llie containment isolation system is 
evaluated in section 6.2.4.1 of the Final safety 
Analysis Report. The Final Safety Analysis 
Report evaluated the containment isolation 
system in eleven design areas: 

a. The containment Isolation system is 
designed to allow the normal or emergency 
passage of fluids through the containment 
boundary while preserving the ability of the 
boundary to prevent or limit the escape of 
radioactive materials that can result from 
postulated accidents. 

• The addition of blocking valves and test 
taps will not affect the ability of the isolation 
system to limit or prevent the escape of 


radioactive materials that could result from 
postulated accidents. 

b. The containment isolation system is 
designed to either automatically isolate fluid 
penetrations or provide the capability for 
remote manual isolation from the control 
room. 

* Automatic and remote manual isolation 
would remain the same after the proposed 
modifications. 

c. The arrangement of containment 
isolation valves for fluid systems (bat 
penetrate the primary containment conforms 
to General Design Criteria 54. 55, 56 and 57 to 
the greatest extent practicable. 

* The i.solation vdves would continue to 
conform to General Design criteria 54. 55. 56 
and 57 to the same degree as the original 
design, after the proposed modifications. 

d. Fluid instrument lines that penetrate 
primary containment conform to the isolation 
criteria of Regulatory Guide 1.11 to the 
greatest extent practicable. 

* No fluid instrument lines are affected by 
the proposed modifications. 

e. Containment isolation provisions are 
designed to withstand the most severe 
natural phenomenon or site-related event 
(e.g., earthquake, tornado, hurricane, flood, or 
transportation accident] %vithout impairing 
their functions. 

* Stress and pipe support calculations have 
been reviewed to ensure that changes and 
additions satisfy the existing seismic design 
criteria. 

f. The containment isolation system is 
designed with provisions for periodic 
operability and leak rate testing. 

* The proposed modifications would allow 
more effective and accurate leak rate testing. 
Periodic operability and leak rate testing 
provisions on isolation valves will be 
enhanced by the proposed modifications and 
new testing methods. 

g. Valve closure times arc selected to 
minimize the release of containment 
atmosphere to the environs, to mitigate offsite 
radiological consequences, and to ensure that 
ECCS effectiveness is not degraded. 

* Valve closure times would not be affected 
by the proposed modifications. 

h. Design provisions are made to detect 
possible leakage from lines provided with 
remote manually controlled isolation valves. 

* Tlic leak detection provisions would not 
be affected by the proposed modifications. 

i. Isolation valves, actuators, and coulrois 
are protected against loss of functional 
capability from missiles and impact accident 
environments. 

* The proposed modifications has been 
evaluated for protection against loss of 
functional capability from missiles and 
impact accidents. 

j. Redundancy and physical separation are 
provided in the electrical and mechanical 
design to ensure that no single failure in the 
containment isolation system can prevent the 
system from performing its intended function. 

* No changes are proposed in the design of 
the electrical and mechanical redundancy 
and separation provisions for isolation 
valves. 

k. The design of the control systems for 
automatic containment isolation valves is 
such that resetting the isolation signal does 


not result in the automatic reopening of 
containment isolation valves. 

* llie design for isolation valves will 
continue to maintain the containment 
isolation valves closed after resetting the 
isolation signal. 

Based on the design areas discussed above, 
as previously evaluated in the Final Safety 
Analysis Report, and based on the 
determination that there would be no 
significant changes to these areas following 
the proposed modifications, operation of the 
plant under the proposed technical 
specifications afler the addition of blocking 
valves and test taps and/or revising the test 
methods would not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated. 

(2) Operation of the plant under the 
proposed Technical Specifications after the 
addition of blocking valves and test taps and 
after revising the leakage test methods for 
valves CO-1057 and etKlOTl. would not create 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. 

Chapter 15 of the Final Safety Analysis 
Report examined postulated accidents to 
determine their effect on the containment 
isolation system. The barrier performance 
sections (as explained in FSAR section 
15.0.3.4) include analysis of anticipated 
operational occurrences (e.g.. lx)ss of 
Electrical Load); off-design, abnormal 
transients; postulated accidents (e.g.. sudden 
loss of a major component] and; hypothetical 
events such as an anticipated transient 
without .scram. The proposed modifications 
would not adversely affect any of the.se 
analyses. 

Adding block valves and test taps and/or 
revising the leakage test methods, would not 
change the evaluations made in the Final 
Safety Analysis Section 15. and therefore, the 
proposed changes would not increase the 
possibility of a new or different type accident 
from those previously evaluated. 

(3] Operation of the plant under the 
proposed Technical Specifications after the 
addition of blocking valves and test taps 
and/or revising the leakage test methods, 
would not involve a significant reduction in a 
margin of safety. 

The existing margin of safety for the 
containment isolation valves is based upon 
the assurance of operability, the isolation 
closure times of the valves and the leak 
tightness of these valves. This margin of 
safety Is periodically confirmed by 
surveillance testing, which would continue on 
the same schedule following the valve 
modifications. Surveillance testing would 
continue, after making the proposed 
modifications, to verify that the isolation 
valves: 

* Maintain leak tiglitness to a degree which 
provides an adequate margin of safety. 

* Close after receipt of a closure signal in a 
time which would preclude escape of 
radioactive materials to the environs. 

* Continue to remain operable, isolating the 
containment in the event of an accident and 
would continue to be periodically tested for 
continued operability. 
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Because of a new ability for better leakage 
testing of containment isolation valve stem 
packing, the proposed modifications would 
be more conservative in the event of 
challenges to the containment isolation 
system, because packing leakage if excessive, 
would be discovered and corrected. Based on 
continued testing of the containment isolation 
valves* operability, their closure times and 
their leak tightness, following modifications, 
the proposed changes would not involve a 
significant reduction in a margin of safety. 

Based on the above, the licensee has 
determined that the proposed 
amendment does not involve a 
significant hazards consideration. The 
NRC staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Accordingly, the 
Commission proposes to determine that 
the proposed amendment does not 
involve a signiHcant hazards 
consideration. 

Local Public Document Room 
location: Pottstown Public Library. 500 
High Street, Pottstown, Pennsylvania 
19464. 

Attorney for licensee: Conner and 
Wetterhahn, 1747 Pennsylvania Avenue, 
NW., Washington, DC 20006 

NRC Project Director Walter R. 

Butler 

Wisconsin Electric Power Company, 
Docket Nos. 50-266 and 50-301, Point 
Beach Nuclear PlanL Unit Nos. 1 and 2, 
Town of Two Creeks, Manitowoc 
County, Wisconsin 

Date of amendments request: May 24, 
1988 and supplemented on November 7, 
1988, 

Description of amendments request 
Technical Specification Table 15.4.1-1, 
"Minimum Frequencies for Checks, 
Calibrations, and Test of 
Instrumentation Channels," specifies the 
test frequency for instrument channels. 
The proposed amendments would 
change the test frequency from bi¬ 
weekly to monthly for. Item 1, "Nuclear 
Power Range" instrument channels; Item 
4, "Reactor Coolant Temperature" 
instrument channels; and Item 16, 
"Reactor Containment Pressure" 
instrument channels. In addition, the 
channel check for Item 18, "Reactor 
Containment Pressure." would be 
changed from daily to once per shift to 
conform with the recommendation of the 
Standard Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no signiHcant hazards 
consideration if operation of the facility 


in accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident i^m 
any accident previously evaluated; or (3) 
involve a signiHcant reduction in a 
margin of safety. The licensee addressed 
these criteria as follows: 

Ibe proposed change in channel check 
frequency for Item 18 from daily to once per 
shift is a conservative change and will not 
increase the probability or consequences of 
an accident previously evaluated. The other 
proposed changes would reduce the 
frequency of testing the channel logics from 
biweekly to monthly. These changes will 
make the nuclear power range, reactor 
coolant temperature, and containment 
pressure channel logic test frequencies 
consistent %vith the other channels which use 
similar components. Additionally, these 
changes wiU allow Point Beach Nuclear Plant, 
Units 1 and 2, to conform to industry 
standards as well as the Standard Technical 
Specifications for Westinghouse Pressurized 
Water Reactors. These channels have been 
very reliable. Based on the most severe drift 
rate experienced during biweekly testing, the 
channels should remain within Technical 
Specification setpoint limits between monthly 
testing. We. therefore, believe that these 
changes will not involve a significant 
increase in the probability or consequences 
of an accident previously evaluated, and the 
first criterion is not violated. 

Because these changes only modify the 
frequency of testing for these three 
instrument channels and introduce no new 
testing. 8 new or different accident from any 
previously evaluated accident cannot be 
created and. therefore, the second criterion is 
not violated. 

Lastly, these changes do not involve a 
significant reduction in a margin of safety for 
the seme reasons discussed for criterion one. 
The amended test frequencies will be 
consistent with (1) other plant 
instrumentation using the same relays and 
bistables. (2) industry testing frequencies, 
and (3) the Standard Technical 
Specifications. 

The staff has reviewed the licensee's 
evaluation of the proposed amendment, 
and agrees with the licensee’s 
conclusion. Therefore, the staff proposes 
to determine that the requested 
amendments do not involve signiricant 
hazards considerations. 

Local Public Document Room 
location: Joseph P. Mann Library, 1516 
Sixteenth Street Two Rivers. 

Wisconsin. 

Attorney for licensee: Gerald 
Chamoff, Esq., Shaw, Pittman. Potts and 
Trowbridge. 2300 N Street NW., 
Washington, DC 20037. 

NRC Project Director John N. 

Hannon. 


Yankee Atomic Electric Company 
Docket No. 50-029 Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 

Date of application for amendment: 
October 21,1988 as supplemented 
November 22,1988. 

Description of amendment request 
Replace the High Pressurizer Water 
Level trip with the High Main Coolant 
System Measure trip in the plant 
Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards determination exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license 
involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated: or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee’s analyses contained in 
the October 21.1988 letter states the 
following: 

This proposed change is requested in order 
to modify two descriptions within the 
Technical Specification. Section 2. Bases, to 
be consistent with present safety analysis, 
and to remove the operability requirement 
associated with the High Pressurizer Water 
Level instrument. As such, this proposed 
change would not: 

(1) Involve a significant increase in the 
probability or consequences of an accident 
previously analyzed. The modification of two 
descriptions within Technical Specification, 
Section 2. Bases, is an administrative change, 
and as such, would not involve a significant 
increase in the probability or consequences 
of an accident previously analyzed. Also, 
removing the requirement for operable High 
Pressurizer Water Level instrumentation 
would not involve a significant increase in 
the probability or consequences of an 
accident previously analyzed as the High 
Main Coolant System Pressure 
instrumentation will provide 
overpressurization protection for transient 
events. 

(2) Create the possibility of a new or 
different kind of accident from any 
previously analyzed. The modification of two 
descriptions within Technical Specification. 
Section 2 Bases, is an administrative change, 
and as such, would not create the possibility 
of a new or different kind of accident from 
any previously analyzed. Also, removing the 
requirement for operable High Pressurizer 
Water Level instrumentation would no! 
create the possibility of a new or different 
kind of accident as the High Main Coolant 
System Pressure instrumentation will provide 
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an equivalent level of protection against 
overpressurization for transient events. 

(3) Involve a significant reduction in a 
margin of safety. The modification of two 
descriptions within Technical Specification. 
Section 2. Bases, is an administrative change, 
and as such, would not involve a significant 
reduction in a margin of safety. Additionally, 
the modification to the action statement of 
the High Pressurizor Water Level 
instrumentation would not involve a 
significant reduction in a margin of safety as 
the High Main Coolant System Pressure 
in.stnimentation will provide an equivalent 
level of protection against overpressurization 
for transient events. 

The licensee also stated, in hia 
submittal, that NRC previously 
approved methodology was used in the 
High Main Coolant System Pressure trip 
loss of load and control rod withdrawal 
safety analyses. 

The results of the analyses 
demonstrate that the Migh Main Coolant 
System Pressure trip, in conjunction 
with the pressurizer safety relief valves, 
provides adequate protection against 
system overpressure. The Pressurizer 
High Water Level trip is completely 
redundant and not required to provide 
overpressure protection when the High 
Pressure trip is operable. 

Based on the considerations 
contained herein, it is concluded that 
there is reasonable assurance that 
operation of the Yankee plant consistent 
with the proposed Technical 
Specification will not endanger the 
health and safety of the public. This 
proposed change has been reviewed by 
the Nuclear Safety Audit and Review 
Committee. 

The staff has reviewed the licensee’s 
analysis and agrees with it. Therefore, 
we conclude that the amendment 
satisHes the three criteria listed in 10 
CFR 50.92. Based on that conclusion, the 
sta^ proposes to make a no significant 
hazards consideration determination. 

Local Public Document Room 
location: Greenfield Community College, 
1 College Drive. Greenfield, 
Massachusetts 01301. 

Attorney for licensee: Thomas Dignan, 
Esquire. Ropes and Gray. 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Project Director: Richard H. 
Wessman 

NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING UCENSE 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 


of 1954. as amended (the Act], and the 
Commission’s rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b). no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission’s related letters. 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
the Gelman Building, 2120 L Street, NW., 
Washington, DC, and at the local public 
document rooms for the particular 
facilities involved. A copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, Attention: Director, Division 
of Reactor Projects. 

Commonwealth Edison Company, 

Docket Nos. 50-454 and 50-455, Byron 
Station, Units 1 and 2, Ogle County, 
Illinois 

Date of application for amendments: 
August 15,1986 and October 29,1986 

Brief description of amendments: 
These amendments revise the Technical 
Specifications to require that 
availability of one unit’s Essential 
Service Water pump while the other unit 
is operating. 

Date of issuance: November 23,1988 

Effective date: November 23,1988 

Amendment Nos,: 24. 24 

Facility Operating License Nos. NPF- 
37 and NPFS6. The amendments revised 
the Technical Specification. 


Date of initial notice in Federal 
Register. September 24,1986 (51 FR 
33946). 'The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
November 23,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Rockford Public Library, 215 N. 
Wyman Street, Rockford, Illinois 61101. 

Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-424, Vogtle 
Electric Generating Plant, Unit 1, Burke 
County, Georgia 

Date of application for amendment: 
March 27 and November 24,1987, and 
January 6,1988 

Brief description of amendment: The 
amendment modified paragraph 2.E. of 
the license to require compliance with 
the amended Physical Security Plan. The 
Plan was amended to conform to the 
requirements of 10 CFR 73.55. Consistent 
with the provisions of 10 CFR 73.55. 
search requirements must be 
implemented within 60 days and 
miscellaneous amendments within 180 
days from the effective date of this 
amendment. 

Date of issuance: November 21,1988 

Effective date: November 21,1988 

Amendment No.: 13 

Facility Operating License No. NPF- 
63: Amendment revised the Operating 
License. 

Date of initial notice in Federal 
Register. October 19.1988 (53 FR 40988). 
The Commission’s related evaluation of 
the amendment is contained in a letter 
to Georgia Power Company dated 
November 21,1988 and a Safeguards 
Evaluation Report dated November 21, 
1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Burke County Library, 412 
Fourth Street, Waynesboro, Georgia 
30830 

Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
No. 50-498, South Texas Project, Unit 1, 
Matagorda County, Texas 

Date of amendment request June 22, 
1988 

Brief description of amendment The 
amendment deleted Figure 6.2-1, ’’Offsite 
Organization,” and Figure 6.2-2, “Unit 
Organization.” from the Technical 
Specifications and provided appropriate 
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changes to the administrative control 
requirements. 

Date of issuance: November 28.1988 
Effective date: November 28,1988 
Amendment No.: 3 
Facility Operating License No. NPF- 
76: Amendment revised the Technical 
Specification. 

Date of initial notice In Federal 
Register September 21,1988 (S3 FR 
36670). The Commission’s related 
evaluation of the amendment is 
contained tn a Safety Evaluation dated 
November 28,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Rooms 
Location: Wharton County Junior 
College, ]. M. Hodges Learning Center, 
911 Boling Highway. Wharton, Texas 
77488 and Austin Public Library, 810 
Guadalupe Street, Austin, Texas 78701 

GPU Nuclear Corporation, et al.. Docket 
No. 50-289, Three Mile Island Nuclear 
Station, Unit No. 1, Dauphin County, 
Pennsylvania 

Date of amendment request' April 4, 
1988 

Description of amendment request 
The amendment removes details of the 
’TMI-l fire protection program from the 
Technical Specifications in accordance 
with Generic Letter No. 86-10 and 
revises License Condition 2.C.4. In 
addition, all pages of the Facility 
Operating License have been re-typred 
for appearance purposes including 
deletion of an obsolete footnote. 

Date of Issuance: November 30,1988 
Effective date: November 30,1988 
Amendment No.: 146 
Facility Operating License No. DPR- 
50: Amendment revised the Technical 
Specifications and a license condition. 

Date of initial notice in Federal 
Register: May 4,1988 (53 FR 15912). The 
Commission's related evaluation of this 
amendment is contained in a Safety 
Evaluated dated November 30,1988 
No significant hazards considesation 
comments received: No. 

Local Public Document Room 
location: Government Publications 
Section, State Library of Pennsylvania, 
Walnut Street and Commonwealth 
Avenue, Box 1601, Harrisburg, 
Pennsylvania 17105. 

Illinois Power Company, Docket No. 50- 
461, Clinton Power Station, Unit 1» 
DeWitt County, Illinois 

Date of application for amendment: 
May 18.1988 

Description of amendment request 
The proposed change will delete the 
requirement for the chlorine detection 
system. 

Date of issuance: November 21.1988 


Effective date: November 21,1988 
Amendment No.: 12 
Facility Operating License No. NPF- 
62: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register. October 19,1988 (53 FR 40990). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 21,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street. 
Clinton, Illinois 61727. 

Iowa Electric light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy, Center, Linn County, Iowa 

Date of application for amendment 
August 19,1988 

Brief description of amendment The 
amendment revised the Duane Arnold 
Energy Center Technical Specifications 
to reflect new fuel loaded for Cycle 10 
operation. The changes revised the 
Section 3.12 fuel thermal limits and the 
fuel cladding integrity limit of Section 
I.I.A. 

Date of issuance: November 22,1988 
Effective date: November 22,1988 
Amendment No.: 154 
Facility Operating License No. DPR- 
49: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 19,1988 (53 FR 40990). 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 22,1988. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Cedar Rapids Public Library. 
500 First Street, S. E, Cedar Rapids, 

Iowa 52401. 

Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy, Center, Linn County, Iowa 

Date of application for amendment 
September 2,1988 

Brief description of amendment The 
amendment revised the DAEC Technical 
Specifications to reflect changes made 
to certain accident monitoring 
instrumentation as part of the licensee's 
Detailed Control Room Design Review 
Program. 

Date of issuance: November 30,1988 
Effective date: November 30,1988 
Amendment No.: 155 
Facility Operating License No. DPR- 
49: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 19.1988 (53 FR 40992). 
The Commission's related evaluation of 


the amendment is contained In a Safety 
Evaluation dated November 30,1086. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Cedar Rapids Public library, 
500 First Street S. E., Cedar Rapids. 
Iowa 52401. 

Long Island Lighting Company, Docket 
No. 50-322, Shorefaara Nuclear Power 
Station, Suffolk County, New York 

Date of application for amendment 
April 24,1987 

Brief description of amendment 
Revised Attachment 3 to the Shorehain 
License regarding maintenance and 
surveillance for the TDI emergency 
diesel generators. 

Date of issuance: November 30,1988 
Effective date: November 30,1988 
Amendment No.: 9 
Facility Operating License No. NPF- 
36: This amendment revised the License. 

Date of initial notice in Federal 
Register. July 1.1907 (52 FR 24555). The 
Commission’s related evaluation of the 
amend-menl is contained in a Safety 
Evaluation dated November 30,1988 
No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Shoreham-Wading River Public 
Library, Route 25A. Shoreham, New 
York 11786-9697. 

Mississippi Power & Light Company, 
System Energy Resources, Inc., South 
Mississippi Electric Power AssociaUoii, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Dates of application for amendment 
April 22, July 8, and August 12.1988 
Brief description of amendment 
amendment changes Technical 
Specification 3/4.1.3.3, “Control Rod 
Scram Accumulators," by adding action 
statements to provide alternate means 
for determining accumulator operability 
if the accumulator pressure and leakage 
alarm is inoperable. 

Dote of issuance: November 30,1988 
Effective date: November 30,1988 
Amendment No.: 50 
Facility Operating License No. NPF- 
29: This amendment revises the 
Technical Specifications. 

Date of initial notice in Federal 
Register September 21,1988 (53 FR 
36670). The Commission’s related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
November 30,1988 
No significant hazards consideratiun 
comments received: No 
Local Public Document Room 
location: Hinds Junior College. 
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Mci^don Library. Raymond. 

Mississippi 39154 

Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nudear Station, Unit No. % Oswego 
County. New York 

Date of application for amendment: 
March 28.1988 

Brief description of amendment 
Revises portioiis of Technical 
Spcciiication 6,2 to make Table &2rl 
consisteni %viih the requirements of 10 
CFR 50Ji4(m)(2][i> and SpeciGcatioo 
6.2.2.e and to clarify the slafGng 
required during hot shutdown versus 
that required during cold shutdown and 
refueling. 

Dote o/issuonca* November 29.1968 
Effective date: November 29,1988 
Amendment No^ 102 
Facility Operating License Na DPR- 
63: Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Registen October 5.. 1988 (53FR39172). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 29,1988 
No signipcant hazards consideration 
comments received: No 
Local Public Document Room 
location: State University of New York, 
Penfiefd Library, Reference and 
Documents Department, Oswego. New 
York 13126. 

Philadelphia Electric Company, Public 
Senrica ELectric and Gas Company, 
Delmafva Power and Light Company, 
and Atlantic City Electric Company, 
Docket No. 50-277, Peach Bottom 
Atomic Power Station, Unit No. 2, York 
Comity, Pennsylvania 

Date of application for amendment 
April 21,1988 

Brief description of amendment This 
amer'hnent revised Technical 
S|,^lication Figures 3.5.1JM and 3.5.TN 
1o correct errors and to revise 
nomenclature used on these figures 
when they were previously revised in 
Amending Number 123. The curves on 
these figures showing the values of 
maxhmim average planar linear heat 
generation rate (MAPLHGR) for the 
most limiting and the least limiting 
lattices were revised to agree with the 
printed values on the Figures which are 
correct and are unchanged, with one 
minor exception, by die amendment 
Date of issuance: November 22,1988 
Effective date: November 22,1988 
Amendment Na: 138 
Facility Operating License No. DPR- 
44: Amendment revised the Technical 
Spcdficationa. 

Date of initial notice in Federal 
Register. June 29.1988 (53 FR 24513). The 


Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated November 22,1988. 

significattt hazards consideration 
comments received: No 
Local Public Document Room 
location: Government Publications 
Section. State Library of Pennsylvania. 
Education Building. Commonwealth and 
Walnut Streets. Harrisburg, 
Pennsylvania 17120. 

Power Authority of the State of New 
York, Docket No. 50-333, James A. 

FitzPatrick Nuclear Power Plant, 
Oswego County, New York 

Date €>f application for amendment 
August 24,1988 

Brief description of amendment The 
amendment incorporates changes to 
Bases 3.2 and Tables 3.2-2 and 4.2-2 to 
reflect a dual time delay degraded 
voltage protection system w’^hich 
provides a longer actuation time delay 
under non-loss-of-coolant accident 
conditions. 

Date of issuance: November 18,1968 
Effective date: November 18,1988 
Amendment Na: 120 
Facility Operating License Na DPR- 
59: Amendment revised the Technical 
Specification. 

Date of initial notice in Federal 
Register Octobtf 19,1968 (53 FR 40999). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 18,1988 
No signipcant hazards consideration 
comments received: No 
Local Public Document Room 
location: PenHeld Library, State 
University College of Oswego, Oswego, 
New York. 

Southern California Edison Company, et 
al.. Docket No. 50-206, San Osofre 
Nuclear Generating Station, Lhiit No. 1. 
San Diego County, California 

Date of application for amendment 
July 20,1987 as supplemented March 25 
and April 13,1988. 

Brief description of amendment The 
amendment revises the surveillance 
requirements for the safety injection 
system. 

Date of issuance: November 18.1968 
Effective date: This license 
amendment is effective the date of 
issuance and must be fully implemented 
no later than 30 days from date of 
issuance. 

Amendment No-: 114 
Provisional Operating License Na 
DPR-13: Amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register AngusI 26.1967 (52 FR 32211). 
The Commission's related evaluation of 
the amendment is contained in a Safety 


Evaluation dated November 18,1988. 

The supplemental information did not 
alter the action noticed or aB’ect the 
initial no significant hazards 
determination. 

No signipcant hazards consideration 
comments received: No comments. 

Local Public Document Room 
location: General Library, University of 
California. Post Office Box 19557, Irvine, 
California 92713. 

Tennessee Valley Authority, Dockets 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nudear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 

Date of application for amendment 
Augiwt 3,1988 (TS 250) 

Brief description of amendment The 
amendment adds leak/isolation 
temperature sensors to Table 3.2.A, 
"Primary Containment and Reactor 
Building Isolation Instrumentation" and 
Table 4.2.A, "Surveillance Requrrements 
for Primary Containment and Reactor 
Building Isolation and Instrumentation." 
Date of issuance: November 21,1988 
Effective date: November 21, and shall 
be implemented within 60 days 
Amendment No.: 156 
Facility Operating Licenses Nos. 
DPR-33, DPR-52 and DPR-ett 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. October 5,1988 (53 FR 39177). 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 21,1988, 

No signipcant hazards consideration 
comments received: No 
Local Public Document Room 
location: Athens Public Library. South 
Street Athens, Alabama 35611. 

Tennessee Valley Authority, Dockets 
Nos. 50-259, 50-280 and 50-296. Browns 
Ferry Nudear Plant, Units 1,2 and 3, 
Limestone County, Alabama 

Date of application for amendments: 
October 27,1987 (TS 235) 

Brief description of amendments: The 
amendment changes the Technical 
Specifications to reference the ASME 
Section XI Pinnp and Valve Program 
definition and to revise various 
surveillance test frequendes consistent 
with the specified ASME program. 
Existing monthly pump valve 
surveillance testing frequencies were 
based upon earlier echtiona of the ASME 
code which required once per month 
operability testing of some components, 
liie ASME code of record referenced in 
the Browns Ferry Nuclear Plant pump 
and valve program, specifies an edition 
of the code which requires these 
components to be tested quarterly. 
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Date of issuance: November 22.1988 
Effective date: November 22.1988, 
and shall be implemented within 60 
days 

Amendments Nos.: 158.155,130 
Facility Operating Licenses Nos. 

DPR 33, DPR-52 and DPR-6d: 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register January 27.1988 (53 FR 2325). 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 22.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Athens Public Library, South 
Street, Athens. Alabama 35611. 

Attorney for licensee: General 
Counsel. Tennessee Valley Authority, 
400 West Summit Hill Drive, Ell B33. 
Knoxville, Tennessee 37902. 

NRC Assistant Director Suzanne 
Black 

Tennessee Valley Authority. Dockets 
Nos. 50-259. 50-260 and 50-296, Browns 
Ferry Nuclear Plant. Units 1.2 and 3, 
Limestone County, Alabama 

Dote of application for amendments: 
June 24.1988 (TS 241) 

Brief description of amendments: 
These amendments change the water 
level reference point from top of active 
fuel to vessel zero in Technical 
Specification l.l.C, "Reactor Vessel 
Water Level." 

Date of issuance: November 28.1988 
Effective date: November 28, and shall 
be implemented within 60 days 
Amendment Nos.: 160,157,131 
Facility Operating Licenses Nos. 
DPR’33, DPR 52 and DPR-BS: 
Amendments revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register. August 24,1988 (53 FR 32296). 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 28,1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Athens Public Library. South 
Street. Athens, Alabama 35611. 

Tennessee Valley Authority. Docket No. 
50-328, Sequoyah Nuclear Plant, Unit 2, 
Hamilton ^unty, Tennessee 

Date of application for amendment 
September 21.1988 (TS 88-18) 

Brief description of amendment The 
amendment modifies the Sequoyah 
Nuclear Plant. Unit 2 Technical 
Specifications (TS), The change revises 
surveillance requirement (SR) 4.6.5.1.b.2 
to allow a one-time extension to the 
next refueling outage for weighing of ice. 


A footnote is added to the current 
requirement that SR 4.6.5.1.b.2 be 
performed at least once per 12 months. 
The footnote states that the SR will be 
performed no later than the Unit 2, 

Cycle 3 refueling outage or January 22. 
1989, whichever comes first. 

Date of issuance: November 28.1988 
Effective date: November 28.1988 
Amendment No.: 80 
Facility Operating Licenses No. DPR- 
79: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register October 19,1988 (53 FR 41001). 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated November 28.1988. 

No significant hazards consideration 
comments received: No 
Local Public Document Room 
location: Chattanooga-Hamilton County 
Library. 1001 Broad Street. Chattanooga. 
Tennessee 37402. 

Dated at Rockville. Maryland, this 8th 
day of December, 1988. 

For the Nuclear Re^latory Commission 
Gary M. Holahan, 

Acting Director, Division of Reactor Projects - 
III, IV, V and Special Projects Office of 
Nuclear Reactor Regulation 
(Doc. 88-28639 Filed 12-13-88; 8:45 am) 

BILUNO CODE 759(M)1-0 


(Docket No. 50-335-OLA: (ASLBP No. 88- 
56(M)1>LA] 

Florida Power & Light Co., (St Lucie 
Plant, Unit No. 1); Hearing 

December 6,1988. 

Before Administrative Judges: B. Paul 
Cotter, Jr., Chairman. Glenn O. Bright, Dr. 
Richard F. Cole. 

Please take notice that an evidentiary 
hearing on the issues remaining in this 
proceeding will begin at 9:00 A.M. on 
Tuesday, January 24 and continue 
through Thursday, January 28,1988, in 
Jury Courtroom A. Martin County 
Courthouse, 100 East Ocean Blvd., 
Stuart, Florida. 

The Board will hear Limited 
Appearance Statements pursuant to 10 
CFR 2.715(a) (1988) from 4: 00 p.m. to 
5:00 p.m. on January 24.1988. Oral 
statements will be limited to five 
minutes each and may be supplemented 
or replaced by written statements sent 
to the Board at: Office of the Secretary, 
Attention: Chief. Docketing and Service 
Branch, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

For The Atomic Safety and Licensing 
Board. 


Dated at Bethesda, Maryland, this eth day 
of December. 1988. 

B. Paul Cotter, Jr., 

Chairman, Administrative Judge, 

(FR Doc. 88-28749 Filed 12-13-88; 8:45 am) 
cooc 75a0-01-M 


(Docket No. 50-206] 

Southern California Edison Co. and 
San Diego Gas and Electric Co., San 
Onofre Nuclear Generating Station, 
Unit No. 1; Consideration of Issuance 
of Amendment to Provisional 
Operating License and Opportunity for 
Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-13 issued to Southern California 
Edison Company, et al. (the licensee), 
for operation of San Onofre Nuclear 
Generating Station, Unit No. 1, located 
in San Diego County, California. The 
request for amendment was submitted 
by letter dated November 11,1988. 

The proposed amendment would raise 
the allowable diesel generator load from 
5250 KW to the design rating of 6000 
KW. The loading is currently limited 
because the diesel generators have 
piston skirts that have a propensity to 
crack. The licensee proposes to change 
the piston skirts to a new design that 
does not have this problem, and thereby 
restore the diesel generators to their full 
power rating of 6000 KW. 

Prior to issuance of the proposed 
license amendment, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

By January 13,1989, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject provisional operating license, 
and any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written request 
for hearing and a petition for leave to 
intervene. Requests for a hearing and 
petitions for leave to intervene shall be 
filed in accordance with the 
Commission's "Rules of Practice for 
Domestic Licensing Proceedings" in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition, and the 
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Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropmatc 
order. _ 

As reqmred by 10 CFR 2.714, a 
petition for leave to intervene must set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how drat interest may be affected by the 
resufts of the procee^ng. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitionef’s right under the Act to be 
made a party to the proceeding: (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the speciBc aspect(s) of the 
subject matter of the proceeding as to 
which petidener wishes to intervene. 

Any person who has filed a petition for 
leave to intervene or who been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference s^eduled in 
the proceeding, but such an amended 
petition most satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are souglit to be 
litigated in the matter, and the bases for 
ea^ contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
liimtations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to intervene shall be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, 2120 L Street, NW., 
Washington, DC, by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 


requested that the petitioner or 
representative for the petitioner 
promptly so inform the Commission by a 
toll-free telephone call to Western 
Union at 1-(800J 325-6000 (in Missouri 
l-(800) 342-6700). The Western Union 
operator should be given Datagram 
Identification Number 3737 and the 
following message addressed to George 
W. Knighton: petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel-White Flint, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to Charles 
R. Kocher, Assistant General Counsel, 
and James Beoletto, Esq., Southern 
California Edison Company. P.O. Box 
800, Rosemead, California 91770, 
attorneys for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemeotEii petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commisaion. the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, t^t the petition and/or request 
should be granted based npon a 
balancing of the factors specified in 10 
CFR 2.n4(aMl)(iHv) and 2.714(d). 

If a request for hearing is received, the 
Commission's staff may issue the 
amendment after it completes its 
technical review and prior to the 
completion of any required hearing if it 
publishes a further notice for public 
comment of its proposed finding of no 
significant hazards consideration in 
accordance with 10 CFR 50.91 and 50.92. 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission'i Public 
Document Room, 2120 L Street, NW., 
Washington, DC, and at the General 
Library. University of California, P.O. 
Box 19557, Irvine, CaKfomia 92713. 

Dated at Rockville. Maryland, this 6lh day 
of Deceaiber 1988. 

For the Nuclear Regulatory Commissiott. 
George W. Knighton, 

Project Director, Project Directorate V, 
Division of Reactor Projects-III, /V, V and 
Special Projects, 

(FR Doc, 88-28742 Filed 12-13-88; 8:45 ami 

BILLINQ CODE 7Se0-01-M 


[Docket No. 50-029) 

Yankee Atomic Electric Co.; Issuance 
of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory 
Commission (the Commission} has 
issued Amendment No. 122 to Facility 
Operating License No. DPR-3 issued to 
Yankee Atomic Electric Company (the 
licensee), which revised the Technical 
Specifications for operation of the 
Yankee Nuclear Power Station located 
in Row'e, Massachusetts. The 
amendment was effective as of the date 
of issuance. 

The amendment modified the 
Technical Specifications to 
accommodate tlie gradual change in the 
incore detection system from movable 
detectors to fixed detectors. 

The application for amendment 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended [the Act], and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter L which is act forth in the 
license amendment 

Notice of Consideration of Issuance of 
Amendment and Opportunity for 
Hearing in connection with this action 
was published in the Federal Register on 
May 4^ 1988 (53 FR 15933). No request for 
a hearing or petition for leave to 
intervene was filed following this notice. 

The Commission has prepared an 
Environmental Assessment and Finding 
of No Significant Impact (53 FR 43298) 
related to the action and has concluded 
that an environmental impact statement 
is not warranted and that the issuance 
of this amendment will not have a 
significant adverse effect on the quality 
of the human environment. 

For further details with respect to the 
action see (1) the application for 
amendment dated April 4,1988, and as 
supplemented October 11.1988, (2) 
Amendment No. 122 to License No. 
DPR-3, and (3) the Commission's related 
Safety Evaluation and Environmental 
Assessment. 

All of these items are available for 
public inspection at the Commission's 
Public Domimcnt Room, Gelman 
Building, Lower-Level, 2120 L Street.. 
NW., Washington. DC and at the 
Greenfield Community College, 1 
College Drive, Greenfield, 
Massachusetts 01301. A copy of items 
(2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Rp^atory Commission, Washington, 
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DC 20555. AUenlion: Director, Division 
of Reactor Projects. 

Dated at Rockville. Maryland, this 8th day 
of December 1988. 

For the Nuclear Regulatory Commission. 
Morton B. Fairtile, 

Project Manager, Project Directorate 1-3, 

Division of Reactor Projects, I/II 

(FR Doc. 88-28743 Filed 12-13-88; 8:45 am) 

DILUMQ COOC 7590-01>M 


SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35-24770) 

Filings Under the Public Utility Holding 
Company Act of 1935 (“Act”) 

December 8,1988. 

Notice is hereby given that the 
following niing(s] has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated thereunder. All interested 
persons are referred to the 
application(s] and/or declaretion(s) for 
complete statements of the proposed 
tran8action(s) summarized below. The 
application(s) and/or declaration(s] and 
any amendment(s) thereto is/are 
available for public inspection through 
the Commission's Office of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(8) and/or declaration(8) 
should submit their views in writing by 
January 3.1989 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549, and serve a copy 
on the relevant applicant(s] and/or 
declarant(s) at the address(es) specified 
below. Proof of service (by affidavit or. 
in case of an attorney at law, by 
certificate] should be filed with the 
request. Any request for hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in the matter. 
After said date, the application(s] and/ 
or declarationfs). as filed or as 
amended, may be granted and/or 
permitted to become effective. 

Columbia Gas System, Inc. (79-7487) 

The Columbia Gas System, Inc. 
(“Columbia”), 20 Montchanin Road. 
Wilmington, Delware 19807, a registered 
holding company, has filed a post¬ 
effective amendment to its declaration 
pursuant to sections 6(a) and 7 of the 
Act and Rules 50 and 50(a)(5) 
thereunder. 

By prior Commission order in this 
matter, dated April 22,1988 (UCAR No. 


24827), Columbia was authorized to 
issue and sell through December 31, 

1989, in one or more transactions, 
aggregating no more than $300 million 
principal amount, up to (i) $300 million 
principal amount of debentures maturing 
in thirty or fewer years, or (ii) $300 
million principal amount of medium- 
term notes (“MTNs”) maturing in ten or 
fewer years with redemption protection 
for a period of not longer than seven 
years. On November 23.1988, Columbia 
sold $100 million principal amount of 
debentures maturing in twenty-five 
years. 

In the original declaration, it was 
stated that the MTNs would have 
maturities ranging from nine months to 
ten years from date of issue. Since the 
original filing. Columbia asserts that the 
market for longer-term medium-term 
notes has expanded such that Columbia 
could issue MTNs with maturities up to 
thirty years. Columbia requests 
approval to extend the maturities on 
KfFNs up to thirty years in order to 
achieve the benefits associated with 
MTNs, by allowing Columbia the 
flexibility to issue MTNs at any point 
along the yield curve,. 

MTN’s generally do not contain 
sinking fund provisions. Since the 
principal amount of MTNs issued at any 
one time may be relatively small, it 
would not be practical to include a 
sinking fund. Additionally. Columbia 
asserts that the issuance of MTNs with 
various maturities would result in a 
repayment schedule similar to those of a 
traditional long-term debenture issue 
with a sinking fund. The terms of the 
proposed MTNs would not be in 
accordance with the requirement of the 
Satement of Policy Regarding First 
Mortgage Bonds Subjects to the Public 
Utility Holding Company Act of 1935 
(HCAR No. 13105, February 16.1956) 
(“Policy”) respecting sinking funds, 
therefore, Columbia requests authority 
to deviate from that Policy 

Hawaiian Electric Industries, Inc., et al. 
(79-7587) 

Hawaiian Electric Industries. Inc. 
(“HEI”), 900 Richards Street, Honolulu. 

I lawaii 96813, a Hawaii corporation and 
an exempt holding company pursuant to 
Rule 2 under the Act, and two of its 
electric utility subsidiary companies, 
Hawaiian Electric Company. Inc. 
(“HECO”), 900 Richards Street, 

Honolulu. Hawaii 96813. and Maui 
Electric Company. Limited (“MECO”), 

210 Kamehameha Avenue, Kahului, 

Maui, Hawaii 96732, have filed an 
application pursuant to sections 9(a](2] 
and 10 of the Act. 

HEI owns all of the outstanding 
common stock of HECO. a Hawaii 


corporation and an operating electric 
utility company on the Island of Oahu. 
HECO has two wholly owned electric 
utility subsidiaries. Hawaii Electric 
Light Company. Inc. (“HELCO”). a 
Hawaii corporation which provides 
electric service to the Island of Hawaii, 
and MECO. which provides electric 
service to the Islands of Maui and Lanai. 
All of these islands are within the State 
of Hawaii. 

Molokai Electric Company, Limited 
(“MOECO”), a Hawaii corporation, is a 
small, independent, electric utility 
company which provides electric service 
to the Island of Molokai in Hawaii. 
MECO proposes to acquire up to all of 
the outstanding common stock of 
MOECO in a transaction described as 
follows: 

The initial form of the proposed 
transaction will be a cash tender offer 
by MECO for all of the outstanding 
shares of common stock of MOECO at a 
cash price of $80 per share. One of the 
conditions of such tender offer (which 
may be waived by MECO) will be that 
MECO acquire a number of shares of 
common stock of MOECO which, when 
added to the number of shares of 
common stock of MOECO presently 
indirectly owned by HEI (1,160 shares or 
4.9%), will constitute not less than a 
majority of the issued and outstanding 
shares of common stock of MOECO. 

To induce MECO to commence the 
lender offer, MOECO granted an option 
to MECO to purchase up to 24,000 
shares of authorized and unissued 
common stock of MOECO at a cash 
price of $60 per share. Exercise of the 
option in full would result in MECO’s 
owning a majority of the common stock 
of MOECO. 

In addition to the foregoing. MECO 
will undertake to acquire all of the 
shares of common stock of MOECO not 
purchased through the proposed tender 
offer or through exercise of the option in 
a merger transaction. The merger 
transaction will be accomplished 
through the merger of a wholly owned 
subsidiary of MECO into MOECO with 
MOECO as the surviving corporation. 
MECO has organized a Hawaii 
corporation. New Meco, Inc. (“NEW 
MECO”), which would serve as the 
vehicle for the merger. MECO will 
provide NEW MECO with sufficient 
cash to carry out the merger. NEW 
MECO would then merge into MOECO 
and in this merger: 

(a) Each outstanding share of common 
stock of MOECO would be exchanged 
for cash in the amount of 604 per share; 
and 

(b) The common stock of NEW MECO 
would be converted into an equal 










50343 


Federal Register / Vol. 53, No. 240 / Wednesday, December 14,1988 / Notices 


number of shares of common slock of 
MOECO. 

As a result, the stockholders of 
MOECO would receive cash in the 
amount of $60 per share for their shares 
of common stock of MOECO and MECO 
would become the owner of all of the 
outstanding common stock of MOECO. 
the surviving corporation. Any 
stockholder of MOECO who dissents 
from the merger and perfects his 
dissenter's rights would be entitled to 
claim the fair market value of his 
MOECO shares in cash. 

Within 180 days after the expiration 
of MECO's tender offer, MECO will 
transfer all of the shares of MOECO 
common slock then owned by it to 
MECO, together with all of the capital 


stock of NEW MECO if the merger 
transaction has not occurred prior to 
such transfer. Thereafter HECO will 
undertake to acquire all of the shares of 
common stock of MOECO not acquired 
from MECO through the merger of NEW 
MECO into MOECO, as described 
above. In addition, after such 
acquisition, HECO may cause a merger 
of MOECO into MECO in order to have 
MOECO become a division of MECO. 

It is stated that the purpose of the 
acquisition is to provide the consumers 
of Molokai with a more stable and 
financially secure electric utility and to 
facilitate interconnection by underseas 
power cable of the Islands of Maui, 
Lanai, and Molokai by MECO. 


HECO and its two subsidiaries are 
separate utilities engaged in the 
generation, purchase, transmission, 
distribution, and sale of electricity on 
the Islands of Oahu (HECO), Hawaii 
(HELCO). Maui (MECO). and Lanai 
(MECO). These four islands had an 
estimated population of 1,028,300 as of 
July 1987, about 95% of the population of 
the State of Hawaii. MOECO is an 
operating electric utility company 
engaged in the generation, purchase, 
transmission, distribution, and sale of 
electricity on the Island of Molokai. 
Pertinent data concerning the utility 
operations of the four companies for the 
nine-month period ended and at 
September 30,1988. is summarized 
below: 



HECO 

HELCX) 

MECO 

MOECO 

UYltfty («f .,., , .......... 

$626,751 

$313,537 

$25,658 

243,160 

$140,222 

$48,626 

$4,857 

45.521 

$113,151 

$49,333 

$4,941 

39,092 

$10,898 

$3,933 

$61 

2,626 

RAvon^iAi^ .,,..... 

Income (afte'’ pfliri),,,,. ..-.,. 

Customers (as of 9/30/88).......... 



It will be necessary for the Hawaii 
Public Utilities Commission (“PUC") to 
approve the proposed acquisition of 
common slock of MOECO by MECO, 
whether pursuant to the tender offer, the 
option, or a merger, and the issuance of 
authorized and unissued common stock 
of MOECO pursuant to the option. A 
joint application for the purpose of 
obtaining PUC approvals has been Hied 
by MECO and MOECO with the PUC. 
HECO will also apply for PUC approval 
of the transfer of the MOECO common 
slock by MECO to HECO and for PUC 
approval of (A) the merger of NEW 
MECO into MOECO, in order to acquire 
all of the issued and outstanding 
common stock of MOECO, and (B) at a 
later time, the merger of MOECO into 
MECO. No other state commission and 
no federal commission, other than this 
Comrais* has jurisdiction over the 
pro nsaction. 

For the Commission, by the Division of 
investment Management pursuant to 
delegated authority. 

junathan G. Katz, 

Srcretary. 

|FR Doc. 88-28720 Filed 1M3-88: 8:45 am| 
BILUNQ CODE tOIO-OI-M 


SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area #2325) 

North Carolina (And Contiguous 
Counties in the State of Virginia); 
Declaration of Disaster Loan Area 

As a result of the President’s major 
disaster declaration on December 2, 
1988,1 find that Currituck, Dare. 
Franklin, Halifax. Hyde. Nash, 
Northampton, Pamlico, and Wake 
Counties, in the State of North Carolina, 
constitute a disaster loan area due to 
damages from tornadoes and severe 
storms which occurred on November 28, 
1988. Eligible persons, firms, and 
organizations may file applications for 
physical damage until the close of 
business on February 2,1989, and for 
economic injury until the close of 
business on September 5,1989, at the 
address listed below: Disaster Area 2 
Office, Small Business Administration, 
120 Ralph McGill Boulevard, 14th Floor, 
Atlanta. Georgia 30308. or other locally 
announced locations. In addition, 
applications for economic injury from 
small businesses located in the 
contiguous counties of Beaufort, Bertie, 
Camden, Chatham. Craven, Durham, 
Edgecombe. Granville, Harnett, 
Hertford, Johnson, Martin. Tyrrell. 
Vance. Warren, Washington, and 
Wilson, in the State of North Carolina. 


and Brunswick, Greenville, and 
Southampton Counties, as well as the 
Cities of Chesapeake and Virginia 
Beach, in the State of Virginia, may be 
filed until the specified date at this 
location. 

The interest rates are; 





Percent 

Homeownefs With Credit Available Else¬ 
where _____ 

8.000 

Homeowr>ef8 Without Credit Available 
Elsewhere... 

4.000 

Businesses With Oedit Available Else¬ 
where ... 

8.000 

Businesses and Non-Profit Organizatior^ 
Without Credit Available Elsewhere. 

4.000 

Businesses and Non-Profit Organizatiorts 
(EIDL) Without Credit Available Else¬ 
where ... 

4.000 

Others (lr>cluding Non-Profit Oganiza- 

tions) With Credit Available Elsewhere.... 

9.125 


The number assigned to this disaster 
is 232512 for physical damage and for 
economic injury the number is 667700. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Date: Deceml»er 6.1988. 

Win Allred. 

Acting Deputy Associate Administrator for 
Disaster Assistance. 

ire Doc. 88-28739 Filed 12-13-88; 8:45 am) 
BIUMMS COOC S02S-01-M 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

Environmental Impact Statement; 
Washington County, OR 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of intent. 

SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway project 
on Murray Blvd. in Washington County 
OregorL 

for further information contact: 

Elton Chang, Environmental Coordinator 
and Safely Programs Engineer, Federal 
Highway Administration, Equitable 
Center, Suite 100, 530 Center NE, Salem, 
Oregon 97301 Telephone: (503) 399-5749. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the Oregon 
Department of Transportation, and the 
Washington County Department of Land 
Use and Transportation will prepare an 
environmental impact statement (EIS) 
on a proposal to improve Murray Blvd 
in Washington County, Oregon. The 
proposed improvement would involve 
the reconstruction of the existing 
Murray Boulevard between Old Scholls 
Ferry Road and Allen Boulevard, a 
distance of about 2.6 miles. 

Improvements to the roads are 
considered necessary to provide for the 
existing and projected traffic demand. 
Alternatives under consideration 
include (1) taking no action: (2) using 
alternative travel modes; and (3) 
widening the existing two-lane highway 
to five lanes while also improving both 
vertical and horizontal curvatures. 

Information describing the proposed 
action and soliciting comments will be 
sent to appropriate Federal, State, and 
local agencies, and to private 
organizations and citizens who have 


previously expressed or are known to 
have interest in this project. A series of 
public meetings will be held following 
the project’s formal start up. In addition, 
a public hearing will be held. Public 
notices of the time and place of the 
meetings and hearing. Tlie draft EIS will 
be available for public and agency 
review and comment prior to the public 
hearing. 

The initial Technical Advisory 
Committee meeting will serve as the 
scoping meeting for the project 

To ensure that the full range of issues 
related to this proposed action is 
addressed and all significant issues 
identified, comments and suggestions 
are invited from all interested parties. 
Comments or questions concerning this 
proposed action and the EIS should be 
directed to the FHWA at the address 
provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Planning 
and Construction. The provisions of 
Executive Order 12372, "Intergovernmental 
Review of Federal Programs" apply to this 
program.) 

Issued on December 6,198a 
Elton H. Chang, 

Environment Coordinator/Safety Program 
Engineer, Oregon Division, Salem, Oregon, 

[HI Doc. 88-28706 FUed 12-13-88; a*45 ami 
BILLma CODE 4Sl0-2a-M 


Maritime Administration 

Values For War Risk Insurance; Ship 
Value Determinations 

agency: Maritime Administration. DOT. 
action: Determination of ship values for 
war risk insurance, effective July 1.1988. 

SUMMARY: Pursuant to the procedure 
stated at 46 CFR 309.1, the ^uired 
biannual notice is hereby given of the 
stated valuations of individual vessels 
upon which interim binders for war risk 

Federal Register List of Ship Valuations 


hull insurance have been issued. The 
valuations set forth herein constitute 
just compensation for the vessels to 
which they apply, and have been 
computed in accordance with sections 
902(b) and 1209(a)(2) of the Merchant 
Marine Act. 1936, as amended (46 App. 
U.S.C. 1242(b), and 1289(a)(2)). The 
authority to make these vessel 
valuations was delegated to the 
Maritime Administrator by the 
Secretary of Transportation by DOT 
Order 1100.60 (August 6,1981). Such 
stated valuations apply to vessels 
covered by interim binders for war risk 
hull insurance. Form MA-184. 
prescribed by 46 CFR Part 308. In 
accordance with Pub. L 99-59, authority 
to issue such war risk insurance will 
expire on June 30,1990. 

The interim binders listed below shall 
be deemed to have been amended as of 
)uly 1,1988, by inserting in the space 
provided thereof, or in substitution for 
any value appearing in such space, the 
stated valuations of the respective 
vessels that appear on the list. Such 
stated valuations shall apply with 
respect to insurance attached during the 
period July 1,1988 to December 31,1908 
inclusive, subject to reservation by the 
Maritime Administration of the right to 
revise the values assigned herein. The 
assured shall have the right, within 60 
days after the date of publication of this 
notice, or within 60 days after the 
attachment of the insurance under the 
interim binder to which a specific 
valuation applies, whichever date is 
later, to reject such valuation and 
proceed as authorized by 46 App. U.S.C 
1289(a)(2). 

(Catalog of Federal Domestic AsstsUiDce 
Program No. 20803 War Risk Insuranot:) 

By Order of the Maritime Administration. 

Dated: Ekcerolier 9. 198a 
Joel C Richard. 

Assistant Secretary. 


Binder 

Official 

Vessel name 

3721 

680897 

ISt LL Alex Bonnyma.*! .. .,. t - „ 

3344 

533270 

Admirally Bay ----.- . .. 

3537 

513704 

Alison C. .. __ 

2764 

523846 

Arr>efica San..,.... ... 

3360 

577343 

American Heritage ....... . 

3641 

519937 

American Monarch .. ...... . 

3648 

612715 

American Resolute. ....... 

3639 

518434 

AmAfican Spitfira ^ .. . .. . .. . 

3640 

615976 

American Trtafi .. . .. 

3642 

517617 

Amencan Trofan ....... ... 

3654 

648470 

Amoco Columbia.. „ . ....... .. 

3609 

640014 

Amoco Florida... . ., ,... 

3610 

643069 

Amoco Georgia. .. ... 

3607 

644241 

Amoco Richmond .. ... ... 

3611 

645759 

Amoco South CaroUna. .. .. .. .... . 

3505 

3233 

Amoco Yofktown.. ... .. ^ 

3495 

614544 

Arco Aiafika _ ,... ... 


VakiatkK) 


(») 

$9,000.00000 
1,500,000.00 
9.000.00000 
4.000,000 00 
2,100.000.00 
10,000.00000 
2.100.000.00 
2,100.000.00 
2.210.000.00 
5.100.000.00 
9.590.000.00 
8.255.00000 
5,100.000.00 
9.400.000.00 
6800.000.00 
29800800 00 
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Federal Register Ust of Ship Valuations 


Birxler 

OtficiaJ 

3048 

548424 

3518 

623291 

3194 

559400 

3604 

586633 

3142 

556666 

2900 

536496 

2948 

539313 

3606 

580245 

3591 

549197 

3469 

601377 

1716 

292191 

3.346 

635357 

3608 

646348 

3337 

530141 

3510 

3234 

3464 

600128 

3357 

572359 

3315 

582451 

3316 

584627 

3628 

633428 

3511 

3046 

3623 

543461 

3624 

543481 

3215 

562416 

3144 

557503 

3724 

689194 

3286 

577738 

3394 

588320 

2986 

541583 

3308 

577358 

3372 

584696 

2992 

542850 

3309 

566080 

3310 

570709 

3626 

638709 

3590 

280243 

3526 

590414 

3104 

553623 

3749 

578746 

3704 

279938 

3702 

644295 

370 

279438 

3722 

671969 

3544 

632750 

3725 

689193 

2806 

528567 

2086 

600702 

3658 

657540 

2593 

282272 

3056 

524619 

3683 

658495 

3465 

600478 

2595 

283764 

3666 

658493 

3412 

568443 

2601 

297151 

2603 

275519 

2610 

276270 

3723 

692967 

2606 

298216 

3460 

600477 

3057 

626792 

3717 

647470 

30S8 

523626 

3718 

692966 

2609 

273896 

3673 

658494 

3718 

656742 

3706 

663105 

3709 

536850 

3710 

533611 

3712 

668555 

3713 

538811 

3540 

514966 

3541 

616720 

3538 

292748 

2421 

513140 

3346 

526568 

3729 

561433 

2791 

526972 


Vessel name 


Arco Anctxxage . 

Arco CaMomla - 

Afco FaifbanKs 
Arco fodepeodence . 

Arco Juneau __ 

Arco Prudhoe Bay.. 

Arco Sag River _ 

Arco Spirit _ 

Arco Texas .. 

Argonaut ... 

Ashley Lykes .. 

Aspen . 

Atlanta Bay .. 

Austral Rainbow^ 

Baltimore Sea _ 

Bay Ridge __ 

Beaver State _ 

BieW Trader..^ . 

Biehl Traveler .. 

Blue Ridge .. 


Brisbane Sea.. 

CG-^1_ 

CXS-481. 
Chelsea« 


Cherry Valley__ 

Chesapeake Bay. 
Chestnut Hill 


Chevron Arizona... 
Chevron Cakforrka. 
Chevron Colorado... 


Chevron Louisiana.. 
Chevron Mississippi.. 
Chevron Oregon 
Chevron Washington.. 
Coast Range ... 
Coho... 

Cornucopia... 

Coronado_ 

Courier....™ 


Cove Leader.. 

Cove Liberty... 

Cove Trader... 

CPL Louis J. Hauge.. 

Cygnus..... 

Delaware Bay.. 

Edgar M. Queeny.. 
Elizabeth Lykes.. 


Er>ergy lr>dependeoce . 
Exxon BattirTKxe.. 
Exxon Baton Rouge... 
Exxon Baytown.. 

Exxon Benida.. 

Exxon Boston., 

Exxon Charleston.. 


Exxon Galveston.. 
Exxon Houston^ 


Exxon Jamestown.. 
Exxon Lexington — 
Exxon Long Beach .. 
Exxon New Orleans... 
Exxon North Slope.. 
Exxon Philadelphia... 


Exxon Pnnceton„ 
Exxon San Francisco.. 
Exxon Valdez.. 


Exxon Washington „ 
Exxon Wilmington. 
Exxon Yofktown.. 
Falcon Champion.. 
Falcon Courrtess... 
Falcon Duchess., 
Falcon Leader. 
Falcon Princess- 
Freeport I., 

Freefxxt II. 

Gale B 


Genevieve Lykes.. 

Glacter Bay_ 

Golden Endeavor- 
Golden Gate.—_ 


Valuation 


17.50O,000X>0 
29.000,000.00 
17.500,000.00 
40.000,000.00 
17.500,000.00 
9.000.000.00 
9.000.000.00 
40.000.000.00 
15.022,000.00 
10.000.000.00 
2.055.000.00 
9.000.000.00 
5.100.000.00 
4.000.000.00 
5.500.000.00 
30.000,000.00 
4.000,000.00 
3.900,000.00 
3,900.000.00 
29,000.000.00 
4.830.000.00 
15,000.00 
15,000.00 
3.500.000.00 
3.500.000.00 
27.500.000.00 
4.000.000 00 
8 . 200 , 000.00 
9.000.000.00 
8 . 200 . 000.00 
8 , 200 , 000.00 
9.000.000.00 
6 . 200 . 000.00 
8 . 200 . 000.00 
29.000.000.00 
3.000.000.00 
21,600.000.00 
3.500.000.00 
6.500.000.00 
3.600,000.00 
3.600,000.00 
3,800,000.00 
(>) 

11.000.000.00 
27.500.000.00 
4.000.000.00 
1.750.000.00 
50.000.000.00 
3.800.000.00 
8.220.000.00 
80.075.000,00 
24,000,000.00 
3,800.000.00 
70.000.000-00 
2.535.000.00 
4.000JXX) 00 
3,300,000.00 
3.300.000.00 
110 , 000 , 000.00 
4,000,000.00 
24.000,000.00 
8,220.000.00 
36.600.000.00 
8.220.000.00 
110,000.000.00 
3,300.000.00 . 
70,715,000.00 
38.600,000.00 
16.200.000.00 
6,500,000.00 
5,500,000.00 
16.200.000.00 
5,500.000.00 
5.000.000.00 
5.000.000.00 
1.340.000.00 
1,750.000.00 
9.000.000.00 
4.000.000.00 
7.635,000.00 
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Federal Register List of Ship Valuations— C^ontinued 


Binder 

Offioal 

3512 

566090 

3714 

598731 

3739 

650771 

3703 

907989 

3784 

581453 

3780 

562594 

3707 

907990 

3777 

559623 

3780 

677646 

3745 

684689 

2861 

531048 

2935 

538231 

3715 

596729 

387 

280564 

1304 

287103 

3366 

500799 

389 

282772 

390 

281326 

3491 

621042 

598 

286730 

3287 

579572 

3746 

684692 

3622 

550598 

3623 

550599 

1352 

287416 

2403 

512187 

2062 

299938 

3546 

632749 

3730 

2774 

3701 

655330 

2763 

524219 

2803 

528400 

3492 

618705 

2814 

529399 

2777 

245851 

2133 

246836 

1513 

289873 

3539 

299786 

2109 

246343 

3740 

650770 

3152 

542026 

2442 

286479 

3301 

578286 

3302 

569257 

3303 

573.770 

1243 

286650 

3656 

628783 

3508 

5868 

2745 

523341 

3470 

522864 

3576 

638899 

3577 

642151 

3471 

520839 

2614 

520728 

2591 

518738 

2027 

529795 

3672 

514928 

2862 

530077 

3535 

630050 

3378 

583412 

3409 

590624 

3533 

553137 

3406 

590623 

3377 

287156 

3386 

588001 

3383 

586647 

3671 

517186 

3480 

518125 

3399 

588955 

3747 

571049 

3742 

684688 

3700 

641084 

3719 

679513 

3741 

674269 

3655 

638073 

2501 

517120 

2740 

521666 

3690 

673003 

3689 

674310 

3483 

530138 


Golden Monarch.. 

Golden Phoenix...... 

Great Lakes.... 

Green Bay---- 

Green Harbour__ 

Green Island.. 

Green Lake... 

Green Valley....... 

Green Wave..... 

Gus W. Darnell. 

lOS 3301 Martha R. Ingram.. 
lOS 3302 Carol G. Ingram.,.. 

Jade Phoenix..... 

Jarrw Lykes.. 

Jean L^es. 

Joe Sevier... 

John Lykes ..... 

Joseph Lykes--— 

Kauai—.-.—... 

Keystoner.......... 

Kittanning.. 

Lawrence H. Gianella.. 

LB-726-- 

LB-727--- 

Leslie Lykes..... 

Letitia Lykes.... 

Louise Lykes--- 

Lyra.......««....~.. ....... 

M. P. Grace........ 

Maj Stephen W. Pless. 

Manukai.. — 

Manulam........... — 

Maoi—..... -..... 

Marme Chemist....................... 

Marine Duval---- 

Marine Fkxidian-...- 

Marjohe Lykes,...- 

Martha B____ 

Maunalei.... 

Michigan_......- 

Mobil Arctic.. 

Mobil Meridian.... 

MormacsKy.. 

Mormacstar.... 

Mormacsun.... 

Nancy Lykes—-- 

New York Sun..... 

Ocean Voyager..— 

OMI Champion- 

OMI Charger- 

OMI Dynachem...............- 

OMI Hudson......._ 

OMI Leader ___ 

OMI Wabash.... 

OMI Willamette_ 

Overseas Alaska..... 

Overseas Alice.. 

Overseas Arctic.. 

Overseas Boston... 

Overseas Chicago.. 

Overseas Harriette.. 

Overseas Juneau___ 

Overseas Marilyn___ 

Overseas Natalie........—..... 

Overseas New York,............,, 

Overseas Ohio ..................... 

Overseas Valdez.,...... 

Overseas Vivian.... 

Overseas Washington 

Patriot... 

Paul Buck.. 

PFC Eugene A, Obregon. 

PFC James Anderson. Jr. 

PFC William B. Baugh_ 

Philadelphia Sun--- 

President Adams___ 

President Clevelarxl_... 

President Eisenhower_... 

Presidertt F. D. Roosevelt. 

President Grant___ 



Vessel name 



Valuation 


4.000,00000 

8.300.00000 

7.485.000.00 

20.000.000.00 

7,000.000.00 

7.000.000.00 

20.000.000.00 

7.000.000.00 

8.000.000.00 

(') 

2.500.000.00 

2.500.000.00 

8.300.00000 

2.000,000.00 

2 , 000 . 000.00 

325.000.00 

2 . 000 , 000.00 


2.000.000.00 

43.075.000.00 

1.380,000.00 

4.000,000.00 

(*) 

15,000.00 
15.000.00 
2.000,000.00 
1.750.000.00 
1.750,000.00 
11.000.000.00 
2.000,000 00 
(‘) 

13.500,000.00 
13,500.000.00 
650,000.00 
4.500.000.00 
2,240,000.00 
2,240,000.00 
2.055.000.00 
2.550.000.00 
1.700.000.00 
4.540.000.00 
17,500,000.00 
3.800.000.00 
3,670,000.00 
3,670.000.00 
3.670,000.00 
^000.00000 
23,590.000.00 
5.500.000.00 
4.000.000.00 
4,000.000.00 
35.000,000.00 
35.000,000.00 
4.000,000.00 
4.000,000.00 
4.000,000.00 
7.635,000 00 
3.690.000.00 
7.635,000.00 
16.500.000.00 
14.000.000.00 
5.400,000.00 
17.500,000.00 
5.400.000.00 
3.775.000.00 
14,000.000.00 
14.000.000.00 
3,690.000.00 
3,690.000.00 
14.000,000.00 
6.500.00000 
(•) 
(*) 
(•) 
(*) 

26.400.000.00 

4.000.000.00 

4.000.00000 

25.000.000.00 

25.000.000.00 

10.000.000.00 
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Federal Register List of Ship Valuations— Continued 


Binder 

Official 

3726 

530139 

3465 

530137 

3030 

544900 

3121 

552109 

1947 

296779 

3877 

651627 

3041 

546725 

3670 

655397 

3120 

5S2108 

2398 

611653 

2565 

518517 

3484 

530140 

3679 

653424 

3705 

634621 

3396 

670106 

3720 

684591 

3748 

573810 

3743 

684691 

3147 

557033 

3750 

577241 

3779 

519102 

2162 

502928 

3744 

684690 

2918 

S35020 

3423 

504015 

2752 

502726 

3731 

1876 

3776 

569153 

3786 

588561 

3781 

657400 

3782 

530656 

3778 

555604 

3785 

565697 

3453 

694073 

3100 

552818 

3486 

604246 

3613 

604247 

2868 

532410 

3534 

606062 

3489 

604248 

3514 

604249 

3527 

606065 

3516 

606061 

3529 

606064 

3451 

594374 

3487 

604245 

3526 

606066 

3450 

593980 

3486 

604244 

34^2 

594375 

3131 

562819 

2887 

531473 

3517 

606063 

3699 

641083 

3627 

641804 

3707 

653210 

3415 

601709 

3706 

642934 

3148 

557034 

3413 

584459 

233 

277623 

3606 

640635 

3507 

3460 

2927 

293897 

3536 

516158 

405 

283413 

3732 

1778 

3657 

27&!>63 

3727 

550200 

3728 

555146 

2270 

506786 

3652 

642492 

3361 

551001 

3362 

567451 

3621 

608713 

3622 

606714 

411 

282126 


Vessel rranie 


Valuation 


President Harrison... 

President Hoover. 

President Jefferson.. 
President Johnson.. 
Presidont Kennedy.. 
President Lirrcoln.... 

Presidont Madison.. 
President Monroe ... 
President Pierce...... 

President Taft...... 

President Taylor. 
President Tyier., 


PreskJeot Washington. 
Pride of Texas- 


Prince WHliam Sound.. 

Pvt Many Fisher_..... 

Ranger.. 


Richard G. Mathiesen.. 

Robert E. Lee. 

Rover........ 


Rover.. 


Ruth Lykes.. 

Samuel L Oobb. 
Sansinena ft.. 
Santa Adela.. 
Santa Juana.. 
Sasstown.. 

Sea Cat. 


Sea Horse.. 
Sea Uon.. 
Sea Mule.. 
Sea Ox.... 
Sea Tiger. 


8ea4.ar>d Adventure.. 
Sea^Larxl Corrsumer.. 
Sea-Land Defender. 

Sea-Land Developcf.. 
Sea-Land Ecorvomy... 
Sea-Land Endurance.. 
Sea-Land Explorer......^.. 

Sea-Land Express. 

Sea-Land Freedom. 

See-Land IrrdependnrKre.. 
Sea-Land Innovator.. 
Sea-land Leader.. 
Sea-Land Liberator,. 
Sea-Land Manner.. 
Sea-Land Pacer. 
Sea-Land Patriot. 
Sea-Land Pioneer 
Sea-Land Producer.. 


Sea-Land Venture.. 
Sea Larvj Voyager. 
SgL Mate) Kocak. 
Siena Madre... 
Spirit of Texas 
SSMaui 


Star of Texas.. 
Stofiowail Jackson.. 
Stuyvesant.. 
Syosset.. 
TeHahassee Bay.. 
Texas Qty See. 
Texas Sun.. 

Theresa F.. 
Thompson Lykes.. 
Timbo- 


Topic Sun.. 
Ultramar.. 

mtrasoa- 

VaHoy Forge.. 
Virginia Bay.. 
WA-1-0001.. 
WA~ 2 ^ 61 .. 
WA-3-0576.. 
WA-3-0577.. 
Zoelia Lykes.. 


10.000,000.00 
10,000.000.00 
6.000,000.00 
6,000.000.00 
3.000.000.00 
25.000,000.00 
6,000,000.00 
25.000.000 00 
6 . 000 . 000.00 
3,200,000.00 
4,000.000.00 
10.000.00000 
25.000.000.00 
10,000.000.00 
17,310.000.00 
(») 

6,500.00000 

(*) 

7.000.00000 
6.500,000.00 
5.000,000.00 
1,750.000 00 
(») 

9.000.000.00 
1.750.000.00 
1.750.000.00 
1,650.00000 
176.000.00 
175,00000 
175.000 00 
175.000.00 
175.000.00 
175.000.00 
8.800.00000 
9.000.000 00 
22.700.000.00 
22.700.000 00 
5.000.00000 
22.700.000.00 
22.700.000.00 
2a700.000.00 
22.700,000 00 
22.700.000 00 
22.700.000.00 
6.800,000.00 
22.700,000.00 
22.700.000.00 

6.8oo.ooaoo 

22.700.000.00 
6,600.000 00 
9.000.000 00 
5.000.000.00 
22.700.000.00 
(*) 

29.000,000.00 

10.000.000.00 

35.000.000.00 

10.000.000.00 

7,000.00000 

30,000.00000 

2.260.000.00 

6,100.000.00 

6,500.000.00 

3.800,000.00 

1.6OOJ0OO.OO 

2^.ooaoo 

1.65a000.00 

2.670.000.00 

6.000.00000 

6,000.000.00 

X530.00a00 

G.590.000.00 

i6,ooaoo 

16.000.00 

20 , 000.00 

20 , 000.00 

ZJOOOfiOO.OO 


' “Casualty*' value as defined and determined by each irxiividual MSC charter agreement 
P-R Doc. 86-28744 Filed 12-13-66; 8:45 atnj 
•lUmO CODE 4»tO-«1-ll 
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National Highway Traffic Safety 
Administration 

I Docket No. IP 88-04; Notice 11 

Chrysler Corp. Receipt of Petition for 
Determination of Inconsequential 
Noncompliance 

Chrysler Corporation of Detroit, 
Michigan, has petitioned to be exempted 
from the notification and remedy 
requirement of the National Traffic and 
Motor Vehicle Safety Act (15 U.S.C. 1381 
et seq.) for an apparent noncompliance 
with 49 CFR 571.100, Federal Motor 
Vehicle Safety Standard No. 100, 
‘‘Controls and Displays.*' on the basis 
that it is inconsequential as it relates to 
motor vehicle safety. 

This notice of receipt of a petition is 
published under Section 157 of the 
National Traffic and Motor Vehicle 
Safety Act (15 U.S.C. 1417) and does not 
represent any agency decision or other 
exercise of judgment concerning the 
merits of the petition. 

Standard No. 100 requires that motor 
vehicles under 10.000 pounds that do not 
have a narrow ring-type control for the 
horn, have a symbol which Identifies the 
horn on the horn control. Chrysler 
Corporation produced 120,2321988 
Dodge Omni and Plymouth Horizon 
passenger cars from September 1987, 
through July 1988, without the horn 
identifying symbol. Chrysler supports its 
position of inconsequential 
noncompliance with the following: 

• The location and operation of the horn 
on the subject vehicles has been unchanged 
since the 1984 Model Year, and the addition/ 
deletion of the horn symbol in no way affects 
the proper functioning of the horn system. 

• The location of the “horn” is not unique 
to the subject vehicles and is in a position 
presumed by most drivers. Similarly, 
activation of the horn is not uncommon and 
can be achieved at sereral locations on the 
steering wheel assembly—Including the 
wheel's spokes and center. 

• Because of the “familiar" location/ 
activation of the horn, it is our evaluation 
that drivers who are unfamiliar with the 
operation of the subject vehicles would 


successfully activate the horn even in the 
absence of the horn symbol display. 

• Chrysler is not aware of any owner 
complaints, field reports or allegations of 
hazardous circumstances for the subject or 
equivalent prior year models relating to horn 
location or identification. 

• Should the owner of an affected vehicle 
express concern over the lack of horn 
identification. Chrysler will make 
arrangements to install a horn pad which 
does have the symbol specified in Table 1 of 
FMVSS No. too. 

• Upon discovery of the subject condition. 
Chrysler took immediate corrective action 
and initial 1989 Model Year vehicles were 
contained until correct horn pads were 
available for installation. All 1989 Model 
Year vehicles incorporate the horn symbol 
display. 

Interested persons are invited to 
submit written data, views and 
arguments on the petition of the 
Chiysler Corporation described above. 
Comments should refer to the Docket 
Number and be submitted to: Docket 
Section. National Highway Traffic 
Safety Administration. Room 5109. 400 
Seventh Street, SW., Washington, DC, 
20590. It is requested but not required 
that five copies be submitted. 

All comments received before the 
close of business on the closing date 
indicated below will be considered. The 
application and supporting materials, 
and all comments received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
a Notice will be published in the Federal 
Register pursuant to the authority 
indicated below: 

Comments closing date: January 13. 
1988. 

(Sec. 102, Pub. L 93-492: 88 Stat 1470 (15 
U.S.C. 1417): delegations of authority at 49 
CFR 1.50 and 49 CFR 501.8) 

Issued on December 8.1988. 

Barry Fclrice, 

Associate Administrator for Rulemaking. 

|FR Doc. 88-28695 Filed 12-13-88; 8:45 am| 
aiLUNO COO€ 49t0-594i 


Urban Mass Transportation 
Administration 

UMTA Section 3 and 9 Grant 
Obligations 

agency: Urban Mass Transportation 
Administration (UMTA). DOT. 

action: Notice. 

summary: The Department of 
Transportation and Related Agencies 
Appropriations Act. 1989. P.L 100-457, 
signed into law by President Reagan on 
September 30,1988. contained a 
provision requiring the Urban Mass 
Transportation Administration to 
publish an announcement in the Federal 
Register each time a grant is obligated 
pursuant to sections 3 and 9 of the 
Urban Mass Transportation Act of 1964. 
as amended. The statute requires that 
the announcement include the grant 
number, the grant amount, and the 
transit property receiving each grant. 

This notice provides the information 
as required by statute. 

FOR FURTHER INFORMATION CONTACT: 
Edward R. Fleischman, Chief, Resource 
Management Division, Department of 
Transportation, Urban Mass 
Transportation Administration, Office of 
Grants Management. 400 Seventh Street. 
SW., Room 9305. Washington. DC 20590. 
(202) 366-2053. 

SUPPLEMENTARY INFORMATION: The 
section 3 program was established by 
the Urban Mass Transportation Act of 
1964 to provide capital assistance to 
eligible recipients in urban areas. 
Funding for this program is distributed 
on a discretionary basis. The section 9 
formula program was established by the 
Surface Transportation Assistance Act 
of 1982. Funds appropriated to this 
program are allocated on a formula 
basis to provide capital and operating 
assistance in urbanized areas. Pursuant 
to the statute UMTA reports the 
following grant information: 


Transit property 

Grant number 

Grant amount 

Date obligated 

Section 3 Grants: 

San Frar>ci8CO Public Utilities Commission. San Frandsco. CA ..—. . . . . -. 

City of Onarxlo. Orlando. FL . .. . . . . . 

Sutxirban Bus DM8k>n ot the Regiortal Transportation Authority. Chicago. It _ —. . 

Suburban Bus Division of the Regional TransfXKtation Authority. Chicago. IL. . . . . . 

St tmirs MO i--,, , , . .-. 

CA-03-0324 .. 

FL-03-0099 . 

lL-03-0139 _ 

lL-03-0122 _ 

MO-03-0027 .. 

$18,411,750 

6.199.99S 

114.750 

1.933,851 

149.449.000 

25,500.000 

1.600.000 

180.100.240 

Nov. 7. 1966. 

Do. 

Nov. 1, 1908. 

Nov. 21. 1988 

Oct. 25, 1988 

Nov. 7. 1988. 

Nov. 4. 1908. 

Oct 20. 1988 

Milwaukee Couf^ Milwaukee Wt.. ....... . 

Wl-03-004a .. 

Section 9 grants: 

Regional Transportation Commission of Clark County. Las Vegas. NV - 

New York Metropolitan Transportation Authority. New York. NY -- - -- 

NV-90-X010 _ 

NY-9a-X149 _ 
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Issued On: December 9.1988. 

Alfred D. DelliBovi, 

Administrator, 

|FR Doc. 88-28783 Filed 12-13-88; 8:45 amj 

BNJJNQ CODE 4910^-M 


DEPARTMENT OF THE TREASURY 

Public Information Collection 
nequirements Submitted to 0MB for 
Review 

Date: December 9,1988. 

The Department of Treasury has 
submitted the following public 
information collection requirementfs) to 
0MB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Pub. L 96-511. Copies of the 
8ubmi88ioD(8] may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 


addressed to the 0MB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 2224,15th and 
Pennsylvania Avenue, NW., 

Washington. DC 20220. 

Comptroller of the Currency 

OMB Number, 1557-0100. 

Form Number FFIEC 009 and 009A. 

Type of Review: Extension. 

Title: Country Exposure Report and 
Disclosure. 

Description: Country Exposure Report 
and Disclosure require national banl^ to 
report quarterly their exposures in 
foreign countries and to disclose 
quarterly material exposures in foreign 
countries. This information is critical in 
determining and monitoring the 
soundness of national banks, state- 
chartered banks and the world banking 
system as a whole. 


Respondents: Businesses or other for- 
profit, Small businesses or 
organizations. 

Estimated Number of Respondents: 
360. 

Estimated Burden Hours Per 
Response: 27 hours 30 minutes. 
Frequency of Response: Quarterly. 
Estimated Total Reporting Burden: 
39,600 hours. 

Clearance Officer John Ference, (202) 
447-1177, Comptroller of the Currency, 
5th Floor, LTInfant Plaza, Washington, 
DC 20219. 

OMB Review: Gary Waxman, (202) 
395-7340, Office of Management and 
Budget, Room 3208, New Executive 
Office Building. Washington. DC 20503. 
Lois K. Holland. 

Departmental Reports Management Officer, 
[FR Doc. 88-28761 Piled 12-13-68; 8:45 am] 
BILUNG CODE 4S10-2S-M 
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Sunshine Act Meetings Federal Register 

Vol 53. No. 240 
Wednesday. December 14. 1908 


This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act*’ (Pub. L 94^09) 5 U.S.C. 552b(eK3). 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act** (5 
U.S.C. 552b). notice is hereby given that 
at 9:47 a.m. on Thursday, December 8. 
1988, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in clos^ session, by telephone 
conference call, to consider matters 
relating to the Corporation's assistance 
agreement with an insured bank. 

In calling the meeting, the Board 
determined, on motion of Director C.C. 
Hope. fr. (Appointive), seconded by 
Director Robert L Clarke (Comptroller 
of the Currency), concurred In by 
Chairman L William Seidman. that 
Corporation business required its 
consideration of the matters on less than 
seven days' notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(9](A)(i) and 
(c)(9)(B) of the ''Government in the 
Sunshine Act** (5 U.S.C. 552b(c)(9)(A)(i) 
and (c)(9)(B)). 

Dated: December B, 1988. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 

Deputy Executive Secretary, 

[YR Doc. 88-28791 Filed 12-12-88; 9:09 a.m.) 
BILUHG CODE •714-01-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act" (5 
U.S.C. 552b). notice is hereby given that 
at 9:14 a.m. on Friday. December 9.1988. 
the Board of Directors of the Federal 
Deposit Insurance Corporation met in 
closed session, by telephone conference 
call, to consider matters relating to an 
assistance agreement pursuant to 
section 13(c) of the Federal Deposit 
Insurance Act. 

In calling the meeting, the Board 
determined, on motion of Director C.C. 


Hope, (r. (Appointive), seconded by 
Director Robert L Clarke (Comptroller 
of the Currency), concurred in by 
Chairman L William Seidman. that 
Corporation business required its 
consideration of the matters on less than 
seven days' notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be 
considered in a closed meeting by 
authority of subsections (c)(6), (c)(8). 
(c)(9)(A)(ii), and (c)(9)(B) of the 
“Government in the Sunshine Act** (5 
U.S.C. 552b(cJ(6). (c)(8), (c)(9)(A)(ii), and 
(c)(9)(B)). 

Dated: December 9.1988. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman. 

Deputy Executive Secretary, 

[FR Doc. 88-28792 FUed 12-12-88; 9:09 am) 
BILUNQ CODE 6714-01-M 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

TIME AND DATE: Thursday, December 22, 
1988 at 10:00 a.m. 

PLACE: Room 101, 500 E Street, SW„ 
Washington, DC 20436. 
status: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratifications. 

4 . Petitions and Complaints: 

a. Pocket Number 1474). Certain Straight 
Knife Cutting Machines 

b. Certain Concealed Cabinet Hinges and 
Mounting Plates (Docket Number 1475). 

5. Inv. No. 731-TA-424 (P) (Martial Arts 

Uniforms from Taiwan)—^briefing and 
vote. 

6. Any items left over from previous agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason. 

Secretary, (202) 252-1000. 

Kenneth R. Mason, 

Secretary. 

December 8.1988. 

[FR Doc. 88-28781 Filed 12-9-88; 4:49 pm] 
BILUNQ CODE 7020-02-41 


UNITED STATES INTERNATIONAL TRADE 
COMMISSION 

TIME AND date: Thursday, December 29, 
1988 at 10:00 a.m. 

place: Room 101, 500 E Street. SW., 
Washington. DC 20436. 


status: Open to the public. 

MATTERS TO BE CONSIDERED: . 

1. Agenda. 

2 Minutes. 

3. Ratifications. 

4. Petitions and Complaints. 

5. Inv. No. 731-TA-425 (P) (Ught Duty 

Integrated Hydostatic Transmissions and 
Subassemblies Thereof (with or without 
attached Axles) from Japan—briefing 
and vote. 

6. Any items left over from previous agenda. 

CONTACT PERSON FOR MORE 

information: Kenneth R. Mason. 
Secretary, (202) 252-1000. 

Kenneth R. Mason. 

Secretary. 

[FR Doc. 88-28782 Filed 12-9-88; 8:45 am] 
BILUNQ CODE 7020-02>M 


NATIONAL CREDIT UNION 

administration 

Notice of Meeting To Be Held With Less 
Than Seven Days Advance Notice 
TIME AND date: 9:00 a.m.. Wednesday, 
December 14,1988. 

place: 1776 G Street NW^ Filene Board 
Room, 7th Floor, Washington. DC 20456. 

status: Open. 

MATTER TO BE CONSIDERED: 

1. Interim Final Rule: Parts 701 and 704. 
Public Unit and Nonmember accounts. 

The Board voted unanimously that 
Agency business requires a meeting be 
held with less than the usual seven days 
advance notice. 

The National Credit Union 
Administration notified interested 
parties by telephone of the time and 
place of the meeting as soon as the 
majority of the members of the Board 
voted to hold the meeting. 

FOR MORE INFORMATION CONTACT*. Becky 
Baker, Secretary of the Board, telephone 
(202) 682-9600. 

Becky Baker, 

Secretary of the Beard. 

(FR Doc, 88-28847 Filed 12-12-88; 12:50 p-m.) 
BILLING CODE 753S-<)1-M 


NATIONAL TRANSPORTATION SAFETY 
BOARD 

TIME AND DATE: 9:30 a.m. Tuesday. 
December 20,1988. 

PLACE: The Board Room, Eighth Floor. 
800 Independence Avenue, SW., 
Washington, DC 20594. 
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STATUS: The Hrst item is open to the 
public. The last item is closed under 
Exemption 10 of the Government in 
Sunshine Act. 

MATTERS TO BE CONSIDERED: 

1. Aircraft Accident Report: Ryan Air 
Service. Inc., Flight 103 Beech Aircraft 
Corporation 1900C, N401RA, Homer. Alaska. 

November 23,1087. 

2. Opinion and Order Administrator v. 

Hart, Docket SE-7784; disposition of 
respondent's appeal. 

FOR MORE INFORMATION CONTACT: Bea 

Hardesty. (202) 382-6525. 

Bea Hardesty, 

Federal Register Liaison Officer. ' • ^ 

December 9.1988. 

[FR Doc. B6-‘2a779 Filed 12-9-88 4:49 pm] 

BILUNQ CODE 753S-01-M 
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Protection Agency 
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Standards of Performance for New 
Stationary Sources Portland Cement 
Plants; Amendments to Monitoring, 
Recordkeeping, and Reporting 
Requirements; Final Rule 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 
IAD-FRL-3085-5J 

Standards of Performance for New 
Stationary Sources Portland Cement 
Plants; Amendments to Monitoring, 
Recordkeeping, and Reporting 
Requirements 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: Revisions to the monitoring, 
recordkeeping, and reporting 
requirements associated with the new 
source performance standards (NSPS) 
for Portland cement plants were 
proposed in the Federal Register on 
September 10,1965 (50 FR 36956). Such 
requirements are authorized by section 
114 of the Clean Air Act. 42 U.S.C. 7414. 
This action promulgates final revisions 
to the requirements. The effect of this 
action is to require monitoring and 
associated recordkeeping and reporting 
of visible emissions from all kilns and 
clinker coolers that are subject to the 
NSPS. i.e.. all kilns and clinker coolers 
that were constructed, modified, or 
reconstructed after August 17,1971. 
EFFECTIVE DATE: December 14,1988. 

Under section 307(b)(1) of the Clean 
Air Act. Judicial review of the actions 
taken by this notice is available only by 
the filing of a petition for review in the 
U.S. Court of Appeals for the District of 
Columbia Circuit within 60 days of 
today's publication of this rule. Under 
section 307(b)(2) of the Clean Air Act, 
the requirements that are tlie subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

ADDRESSES: Background Infomiation 
Document. The background information 
document (BID) for the promulgated 
revisions may be obtained from the U.S. 
EI^A Library (MD-35), Research Triangle 
Park, North Carolina 27711, telephone 
number (919) 541-2777. Please refer to 
"Portland Cement Plants—Background 
Information for Promulgated Revisions 
to Standards." EPA-450/3-85-003b. The 
BID contains (1) a summary of all the 
public comments made on the proposed 
amendments and the Administrator's 
response to the comments and (2) a 
summary of the changes made to the 
amendments since proposal. There are 
no changes to the final environmental 
impact statement presented in the 
documentation for the original 
standards. 


Docket, A docket, number A-84-08, 
containing information considered by 
EPA in development of the promulgated 
amendments, is available for public 
inspection between 8:00 a.m. and 3:30 
p.m., Monday through Friday, at EPA's 
Centra] Docket Section (LE-131), South 
Conference Center, Room 4, 401 M 
Street. SW., Washington, DC 20460. A 
reasonable fee may be charged for 
copying. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Doug Bell or Ms. Shirley Tabler, 

(919) 541-5256. concerning the regulatory 
decisions for the amendments and Mr. 
Kenneth R. Durkee, Industrial Studies 
Branch. (919) 541-5425, concerning 
technical aspects of the industry and 
control technologies. The address for 
both parties is Emission Standards 
Division (MD-IS), U.S. Environmental 
Protection Agency, Research Triangle 
Park, North Carolina 27711. 
SUPPLEMENTARY INFORMATION: 

I. The Promulgated Revisions 

Under sections 111 and 114 of the 
Clean Air Act. new source performance 
standards (NSPS) and monitoring, 
recordkeeping, reporting, and testing 
requirements for portland cement plants 
were promulgated by EPA on December 
23.1971 (36 FR 24876). and revised on 
November 12,1974 (39 FR 39872). The 
existing standards apply to any facility 
that manufactures portland cement by 
either the wet or dry process and that 
commenced construction, modification, 
or reconstruction after proposal on 
August 17.1971 (36 ¥R 15704). These 
standards limit emissions of particulate 
matter from new, modified, or 
reconstructed kilns, clinker coolers, raw 
mill systems, finish mill systems, raw 
mill drj'ers, raw material storage areas, 
clinker storage areas, finished product 
storage areas, conveyor transfer points, 
bagging operations, and bulk loading 
and unloading systems. 

The existing standards limit 
particulate mass emissions from the kiln 
to 0.15 kilogram per megagram (kg/Mg) 
(0.30 pound [Ibj/ton) of feed (diy basis) 
to the kiln; visible emissions are limited 
to 20 percent opacity. The existing 
standards also limit particulate mass 
emissions from the clinker cooler to 0.05 
kg/Mg (0.10 Ib/ton) of feed (dry basis) to 
the kiln: visible emissions are limited to 
less than 10 percent opacity. Visible 
emissions from all other affected 
facilities are limited to less than 10 
percent opacity. 

Section 111(b)(1)(B) of the Act 
requires review of the NSPS at least 
every 4 years and, if appropriate, 
revision of the standards. The principal 
purpose of such review and appropriate 


revisions is to ensure that the standards 
reflect a current assessment of best 
demonstrated technology (BDT). The 
first review of the standards was 
completed in 1979. No revisions to the 
standards were made as a result of that 
review (44 FR 60761). 

In 1983, EPA undertook a second 
review of the standards of performance 
and the monitoring, recordkeeping, 
reporting, and testing requirements for 
Portland cement plants. As a result of 
the second 4-year review, amendments 
to the monitoring, recordkeeping, and 
reporting requirements associated with 
the NSPS were proposed on September 
10.1985 (50 FR 36956). The basis and 
purpose of the amendments are slated in 
the notice of proposed rulemaking. 
Revisions and supplementary rationale 
arising as a result of comments on the 
proposal are presented in Part IV of this 
notice. 

The amendments require that a 
continuous opacity monitoring system 
(COMS) be installed to monitor the 
opacity of visible emissions from control 
devices used on all kilns and clinker 
coolers that are subject to the NSPS, I.e., 
all kilns and clinker coolers that were 
constructed, modified, or reconstructed 
after August 17.1971. W^hen the affected 
kiln uses a bypass system that prevents 
all or a portion of the kiln exhaust gases 
from entering the main control device 
and the gases are ducted through a 
separate control device, a COMS is 
required on each bypass stack as well 
as on the main control device stack. The 
b>q)ass system does not include 
emergency systems designed to duct 
gases directly to the atmosphere in the 
event of a malfunction of any device 
controlling kiln emissions. Each owner 
or operator that is required to install a 
COMS must install, calibrate, maintain 
and operate the COMS as required by 40 
CFR 60.13 and must complete 
installation within 180 days of 
promulgation of the amendments. 

Excess emissions recorded by the 
COMS must be reported semiannually. 
For the purpose of reporting, periods of 
excess emissions are defined as all 6- 
minute periods during which the average 
opacity exceeds the applicable opacity 
standard. The reports of excess 
emissions must conform to the 
requirements of 40 CFR 60.7(c). 

Ln cases where control of emissions 
from affected facilities (kilns and clinker 
coolers) is accompfished by a positive- 
pressure or negative-pressure fabric 
filter with multiple stacks or by an 
electrostatic precipitator (ESP) with 
multiple stacks, the requirement to 
install a COMS is waived. Multiple- 
stack control devices may offer some 
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economic and environmental 
advantages, and it would be very costly 
to require the installation of multiple 
C0MS*8 in those cases. Instead, a 
certified observer may record the 
opacity of any visible emissions for at 
least three 6-minute periods once per 
day of operation according to EPA 
Method 9. 

A single COMS may not measure 
accurately the opacity of visible 
emissions from a monovent. Therefore, 
where control is accomplished with a 
control device that exhausts gases 
through a monovent, monitoring must be 
performed using visible emission 
observations in accordance with 
Method 9. 

If visible emissions are observed for a 
number of emission sites from a control 
device with multiple stacks. Method 9 
observations will be recorded for the 
emission site with the highest opacity. 
The excess emissions recorded using 
EPA Method 9 must be reported 
semiiinnually. In addition, owners or 
operators of facilities (kilns) that use the 
Method 9 monitoring alternative must 
submit semiannual reports of the 
frequency, duration, and cause of any 
malfunction resulting in bypass or 
deenergization of any device controlling 
kiln emissions. 

I’hese monitoring, recordkeeping, and 
reporting requirements are being 
imposed for the purposes of (1) 
indicating when repairs, maintenance, 
or changes in operation of emission 
control devices or other equipment are 
necessary: (2) indicating when 
performance tests are necessary to 
determine whether sources are in 
compliance with the NSPS; and (3) 
gathering information that will aid in 
future development and revisions of the 
standards, llicse requirements do not 
affect the rules governing determination 
of compliance with the standards (40 
CFR 60.11(a). G0.11(b)). 

II. Envlfoniiiental, Energy, and Economic 
Impacts 

The environmental and energy 
impacts of the standards are not 
changed by the amendments and. thus, 
were not reassessed. The economic 
impacts and cost effectiveness of the 
standards were evaluated in order to 
ensure lira I the control technology 
required by the NSPS for portland 
cement plants is still reasonable. 

As of U«»cember 1983, 45 companies 
operated 143 porthind cement plants in 
the U.S. und ^erlo Rico. Growth of the 
Portland cement industry is closely tied 
with growth of the construction industry. 
Since the 1979 review of the NSPS. a 
total of 30 kilns und 20 clinker coolers 
have become subject to the NSPS: 31 


plants have facilities other than the kiln 
and clinker cooler that have become 
subject to the NSPS. Permits have been 
issued for four entirely new plants in the 
U.S., two additional plants have 
submitted permit applications, at least 
three existing plants plan reconstruction 
or modification activities that would 
bring them under the standards, and 
four plants currently subject to the 
standards plan to add new facilities to 
the existing plant. Construction could 
begin on Uiese projects in the next 3 
years. 

The cost effectiveness of the 
standards to reduce particulate matter 
from kilns is estimated to range from $43 
to $52 per Mg ($39 to $47 per Ion) of 
particulate matter removed for fabric 
filter control and from $35 to $45 per Mg 
($32 to $40 per ton) for ESP control of 
typical facilities. The cost effectiveness 
of the standard for clinker coolers is 
estimated to range from $28 to $45 per 
Mg ($26 to $41 per ton) for fabric filter 
control of typical facilities. The cost 
effectiveness of the standards for other 
facilities (e.g., mills and storage/transfer 
facilities) controlled by fabric filters is 
estimated to range from $31 to $93 per 
Mg ($28 to $84 per ton). The cost 
effectiveness of EPS control of finish 
mills is estimated to be $175 per Mg 
($155 per ton). Additional details on 
costs can be found in the DID for the 
proposed amendments. 

Tne amendments to the monitoring, 
recordkeeping, and reporting 
requirements ensure that the 
environmental goals of the NSPS are 
met. The cost and economic impacts 
associated with the amendments were 
evaluated prior to proposal of the 
amendments (see 50 FR 36962) and have 
been reevaluated as a result of 
comments received after proposal. 

Biised on information submitted by 
industry at EPA*8 request, the capital 
cost for a COMS has been revised and is 
expected to range from $32,000 to 
$40,000 in 1984 dollars. The resulting 
revised annualized cost is estimated to 
be $12,800. The requirement to install 
COMS’s results in a maximum increase 
in annual control cost.s of 3.8 percent (0.6 
percent higher than EPA's estimate at 
proposal), llie annualized cost of visible 
emission observations submitted by 
industry was lower than the EPA’s 
estimate at proposal ($8,700). which is 
less than 3 percent of annualized control 
costs. 

III. Public Participation 

Prior to proposal of the amendments 
of the monitoring, recordkeeping, and 
reporting provisions, interested parties 
were advised by public notice in the 
Federal Register on June 29,1984 (49 FR 


26807), of a meeting of the National Air 
Pollution Control Techniques Advisory 
Committee to discuss the revisions 
recommended for proposal. This meeting 
was open to the public, and each 
attendee was given an opportunity to 
comment on the amendments 
recommended for proposal. 

The proposed amendments were 
published In the Federal Register on 
September 10.1985 (50 FR 36956). The 
preamble to the proposed amendments 
announced the availability of the BID 
(Portland Cement Plants—Background 
Information for Proposed Revisions to 
the Standards. EPA 450/3-85-003a). 
which described in detail the results of 
the second 4-year review of the NSre. 
Public comments were solicited at the 
time of proposal, and copies of the BID 
were distributed to Interested parties. 

To provide interested persons the 
opportunity for oral presentation of 
data, views, or arguments concerning 
the proposed amendments, a public 
hearing was held on October 25.1965, at 
Research Triangle Park, North Carolina. 
The hearing was open to the public, and 
each attendee was given an opportunity 
to comment on the proposed 
amendments. Four interested parties 
testified at the public hearing. 

The public comment period was from 
September 10,1985. to Novemlw 25. 
1985. Eighteen comment letters were 
received, llie comments have been 
carefully considered, and, where 
determined to be appropriate by the 
Administrator, changes have been made 
in the proposed amendments. 

IV. Significant Comments and Changes 
to the Proposed Amendments 

Comments on the proposed 
amendments were received from 
industry. State and local air pollution 
control agencies, and trade asaociatioiis, 
A detallf^ discussion of these comments 
and responses can be found in the 
promulgation BID, copies of which are 
available upon request. See the 
ADDRESSES section of this preamble. 

The comments and responses In the BID 
serve as the basis for the changes that 
have been made to the amendments 
between proposal and promulgation. 

The major comments and responses an? 
summarized in this preamble. 

In response to the public comments 
and as a result of reeveluatlon by EPA, 
several changes have been made to the 
amendments since proposal. The 
rationale for these changes is presented 
below in the responses to the public 
comments. 

The COMS excess emission reporting 
frequency has been changed from 
quarterly to semiannually. Also, the 
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separate requirement to submit 
semiannual reports on the frequency, 
duration, and cause of any episodes 
leading to bypass or deenergization of 
any device controlling kiln emissions 
has been deleted for sources using a 
COMS. The EPA has determined that 
this information can be obtained from 
the semiannual excess emission reports. 
However, those sources that do not 
install a COMS are required to submit 
semiannual reports on the frequency, 
duration, and cause of any incident 
leading to bypass or deenergization of 
the kiln control device. 

The regulation has been revised to 
allow owners or operators of existing 
and new. multi-stack, positive- or 
negative-pressure fabric filters or multi¬ 
stack ESP’s the option of performing 
daily observations of opacity in 
accordance with EPA’s Method 9 in lieu 
of installing COMS’s. The EPA has 
determined that multiple-stack control 
devices may have some economic and 
environmental advantages (such as 
permitting faster identiHcation and 
resolution of problems within a 
compartment) compared to single-stack 
control devices. Therefore, EPA does not 
want to discourage the use of multiple- 
stack control devices by requiring 
installation of multiple COMS’s. The 
regulation also has been revised to 
require visible emission observations in 
accordance with Method 9 rather than 
the use of a COMS for facilities that 
control emissions with a device that 
exhausts gases through a monovent. 

This requirement is being imposed 
because a COMS may not measure 
accurately the opacity of visible 
emissions from a movement. 

Section 60.63(c) has been revised to 
clarify that where visible emissions are 
observed for a number of emission sites 
on either multiple-stack fabric filters or 
ESP’s. Method 9 observations must be 
made for the emission site with the 
highest opacity. 


For clarification, definitions of 
“bypass.” “bypass stack,” and 
“monovent” have been added to the 
amended regulation. The definition of 
bypass does not include emergency 
systems that exhaust gases directly to 
the atmosphere during a malfunction. 

Most of the comment letters contained 
multiple comments, and the comments 
have been divided into several topics. 
The following areas are discussed 
below: Costs and Economic Impacts. 
Legal Considerations, Testing and 
Monitoring, and Reporting and 
Recordkeeping. 

Costs And Economic Impacts 

A. Costs of Continuous Opacity 
Monitoring Systems 

Several commenters believe that EPA 
underestimated the capital and 
annualized costs of installing COMS’s 
on control device stacks from kilns and 
clinker coolers at portland cement 
plants. The commenters believe that the 
costs presented by EPA are loo low and 
do not include all components involved 
in the COMS installation. The 
commenters believe that: 

1. The EPA has underestimated 
ancillary costs such as those for tools 
for calibration and repair. In addition, 
an estimate for COMS installation 
should include the following 
components: Engineering, the COM. a 
recorder, an alignment tool, materials, 
labor, certification, the cost associated 
with ensuring that access ladders 
comply with safety standards, and other 
contingencies; 

2. The EPA did not consider the 
substantial costs of constructing access 
to and platforms on installation sites, 
and those costs, in many cases, could 
surpass hardware costs: 

3. Costs for older plants may be 
substantially higher than those for new 
plants because of limited accessibility of 
stacks: 


4. The estimate of 22 hours of labor for 
maintenance seems low and assumes 
few, if any, breakdowns; and 

5. The annualized cost should reflect 
the higher cost of installation, as 
discussed above. 

The commenters* estimates of capital 
and installation costs for a COMS 
ranged from greater than $50,000 to $1.5 
million per COMS, and their estimates 
of annualized costs ranged from $12,500 
to $125,000. The high estimate of 
annualized cost was based on an 
estimate provided to one company by an 
independent engineering firm and 
included a self-supporting stair tower 
around the existing stack and a new 
platform. 

In response to these comments. EPA 
requested additional information from 
seven plants that have already installed 
COMS’s, generally in response to State 
or local requirements. Five responses for 
six COMS installations were received 
(see entries in Docket Category IV-D). 
The information request sent to the 
respondents specifically asked for cost 
information on tools for calibration and 
repair, engineering, a recorder, 
certification, contingencies, etc. Table 1 
presents a summary of the capital and 
annual COMS costs reported for the six 
installations. For comparison, all cost 
data were updated to 1984 dollars 
(Docket Item IV-B-4). The kilns at 
Plants C, D. and E are subject to the 
NSPS; Plants A and B are subject to 
State requirements only. At the plants 
surveyed, COMS’s were installed on 
existing stacks for four of the kilns and 
were installed during construction for 
two of the kilns. 

The cost for a COMS and associated 
equipment ranged from $18,000 to 
$27,000. Plant E reported a cost of 
$55,200, but this was for a combination 
opacity. SOs. NO*, and CO 2 monitor. 

The vendor of the $55,200 combination 
monitor reported that the cost for an 
opacity monitor alone at Plant E would 
be about $18,000 (Docket Item IV-E-60). 


Table 1.—Continuous Opacity Monitoring System Capital and Annual Costs 


[1984 doNarsl 


Plan! 

Plant A 
(retrotil/ 
norvNSPS) 

Plants 

(retrofit/ 

non-NSPS) 

Plante 

(retrofit/ 

NSPS) 

Plant 0 
(retrofit/ 
NSPS) 

Plant E 
(new/ 
NSPS) 

Plant D 
(new/ 
NSPS) 

EPA 

estimate at 
proposal 

Capital costs: 

COMS and equipmont cost _______ 

19,126 

36.340 

1,500 

27.274 

^8.648 

‘0 

18.488 

13.150 

5.142 

21.782 

10,055 

NA 

•55,179 

*657,856 

1,500 

21,632 

10.055 

NA 

22,000 

[9.500 

InstaKatinn cost. . .. . . . . ... 

Certification cost ...... .. 

Total __...________ 

56.968 

•35,922 

36,780 

*31.837 

•714.535 

*31,687 

31.500 

Annual costs: 

Utilities and operating labor ____ 

2.028 

500 

*9.271 

2.260 

4.503 

•5,850 

•NA 

885 

680 
4.600 
* 107.066 

885 

4.514 

Maintenance _ _ ..........____ 

Capital recovery.^....^^............... ......... .. _ 

1.450 

*5.986 

•2.213 

*5,181 

429 

*5,157 

1.047 

5,127 
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Table 1.—Continuous Opacity Monitoring System Capital and Annual Costs—C ontinued 

[1984 dollars] 


Rant 

Rant A 
(retrofit/ 
non-NSPS) 

Rant B 
(retrofit/ 
r>on-NSPS) 

Rant C 
(retrotH/ 
NSPS) 

Rant D 
(retrofit/ 
NSPS) 

Plant E 
(new/ 
NSPS) 

Rant D 
(new/ 
NSPS) 

EPA 

estimate at 
proposal 

Total......... 

11.799 

• 12,613 

‘ 7.436 

8,279 

■112.346 

6.471 

10.668 


NA=not available. 

• The cost reported by the plant is for a combination opacity. SOi. NO„ and CO» monitor. The vendor reports that the cost for the opacity monitof alone would be 
approximately $18,000 (1985 dollars), 

* Cost urxjefestimaled because the entire cost of wiring and conduit could not be determiried. 

*The COMS was installed during construction and was included in the installation cost of the stack. Labor cost of $40,000 was Induded in the response, but it 
included buildina a 5 ft x 10 ft structure around the monitor. 

* The COMS has not been certified, and there are no plans to have it certified. 

•Total cost underestimated because installation cost was underestimated 

'This is the estimated cost in 1985 dollars for COMS Ir^taJIation on the cfinker coolers based on Rant D experience installing COMS‘8 on its kilns. 

• Cc«t overestimated because this includes cost of installing the stack. 

^ Utilities arxj labor for the CX>MS alone could r)ot be determined. 

• There is no access or platform installed. A Wt truck is used to reach the COM (21 feet above grade) for maintenance. This cost includes the amount the plant 
would have to spend to rent a high Hft truck if K did rx)t already have one. 

^ A capilai recovery charge was calculated (16.275 perc^ of capital costs) to compare EPA and Plant B costs. Overhead was noX included in Plant B costs. 

* Total cost underestimated because utilities and labor cost could not be determined. 


These monitor costs are consistent with 
EPA’s previously estimated cost of 
$ 22 , 000 . 

At Plant A, which is not subject to the 
NSPS, a new platform and access had to 
be installed because the existing 
platform and access were not in a 
location suitable for COMS installation. 
The installation and certification cost of 
this COMS was $37,800. The largest cost 
components at this plant were a 
transformer and the labor to install the 
COMS, platform, and access. The costs 
at this plant are unusually high. 

However, if this kiln were subject to the 
NSPS, the platform and access would 
have been in a location suitable for 
stack testing and, thus, for COMS 
installation; therefore, the platform and 
access would not have required 
rebuilding. Also, if the kiln were subject 
to the NSPS, the proper voltage and 
amperage would have been available to 
perform EPA Method 5 during 
compliance testing. Thus, for these 
reasons, EPA believes that the COMS 
installation costs at this plant are not 
representative of the COMS installation 
costs for a plant subject to the NSPS. At 
Plant B, the existing platform and access 
were used, and the total installation cost 
was about $8,600. 

At Plant C, the existing stack testing 
platform and access were used with 
modifications at a reported installation 
and certification cost of $18,300. At 
Plant D, the existing stack testing 
platform and access were used for one 
kiln, and the plant estimated the 
installation cost at $10,100 in 1985 
dollars. The 1985 capital and installation 
costs provided for this facility were the 
plant^s estimated and budgeted costs to 
install COMS’s on its clinker coolers 
based on its experience and the costs of 
installing COMS's on its kilns. Thus, tot 
Plants A, B, C. and D. COMS installation 
costs for existing kilns, including 


certification costs where available, 
ranged from $8,600 to $37,800. The EPA 
had estimated a total installation cost of 
$9,500 (including operator training and 
certification), whidi is at the lower end 
of the range of costs reported by the four 
facilities. The high estimate of $37.8(X) 
includes the costs for installation of a 
new platform and access and for a 
transformer. However, as discussed 
previously, the $37,800 estimated cost 
would not be typical for a plant subject 
to the NSPS. and, excluding this 
estimate, the COMS installation and 
certification costs range from $8.0(X) to 
$18,300. 

Plant E provided cost information for 
a COMS installed on the kiln stack 
during construction of the kiln. Because 
only total construction costs were 
available, the plant was not able to 
determine the cost for installing only the 
COMS. The reported Installation and 
certification cost of $659,400 includes the 
cost of the stack and $40,000 for 
purchase of the COMS. The cost of the 
COMS is overstated because it is for a 
combined opacity, SO 2 . NO,, and CO 2 
monitor. The platform and access and 
the majority of the engineering and 
supervision activities would have been 
required for performance testing, and, 
thus, the associated costs are not 
directly attributable to the COMS. 
Therefore, it is not possible to make a 
comparison between this plant's 
installation cost and EPA’s estimated 
installation cost 

One of the plants that installed a 
COMS on its existing kiln also installed 
a COMS on a new kiln during 
construction; and the plaht estimated 
that the installation cost $10,(XX). was 
about the same in both cases. 

In conclusion, these responses show 
that capital and installation costs are 
site-specific and that the installation 
costs are generally higher than costs 


previously estimated by EPA. The total 
capital and installation costs of COMS's 
ranged from $31,7(X) to $57,000 compared 
to EPA's previous estimate of $31,500. 
However, for the reasons stated 
previously, it has been determined that 
the higher cost of $57,0(X) is not 
representative of COMS capital and 
installation costs at plants subject to the 
NSPS because the plant reporting that 
cost was not subject to the NSPS and 
had to install a new platform and 
access. Thus, in response to the survey, 
EPA has reevaluated its estimate of 
COMS capital and installation costs and 
has increased its estimate from $31,500 
to a range of $32,000 to $40.0(X) (Docket 
Item IV-B-4). However. EPA does not 
believe that even the higher cost of 
$40,000 will result in an unreasonable 
burden on the plants. 

The EPA does not consider it 
appropriate to include the cost of 
constructing an access and a platform 
because these items should have been 
installed to permit stack testing to 
determine compliance with the mass 
emission standard as required by 40 
CFR 60.8, which states: 

(e) The owner or operator of an 
affected facility shall provide, or cause 
to be provided, performance testing 
facilities as follows: 

(1) Sampling ports adequate for test 
methods applicable to such facility. 

(2) Safe sampling platform(8]. 

(3) Safe access to sampling 
platform(8). 

(4) Utilities for sampling and testing 
equipment. 

Thus, the existing platform and access 
should be adequate as is or with only 
minor modifications to accept the 
installation of a COMS. 

At Plants C and D, which are subject 
to the NSPS and which installed 
COMS’s on the existing stacks, the 
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existing platforms and accesses were 
used. Plant B, which is not subject to the 
NSPS» was also able to use the existing 
platform and access. At Plant C, the 
platform required slight modifications to 
widen the platform and strengthen the 
handrails; and the installation cost was 
$13,150. Plant A was the only plant 
responding to this survey that was 
unable to use the existing platform and 
access, and this plant is not subject to 
the NSPS. This plant did not have the 
platform and access in a suitable 
location for compliance testing and. 
thus, for COMS installation. 

Certification costs reported were 
$1,500 at two plants and $5,500 at 
another plant. The EPA has included the 
cost of certification with an installation 
cost of $9,500. All the COMS’s that were 
required to be certified passed the 
certification test on the first attempt 
One plant was not required to certify its 
COMS. The $5,000 cost seems higlu and 
further inquiry provided no information 
from this plant about the possible 
reason. However, the tot^ capital cost 
at this plant was $36,800, which includes 
the certification cost and this total is 
consistent with the capital cost range of 
$32,000 to $40,000 that represents EPA's 
revised estimate. 

The EPA does not believe that COMS 
installation costs will be substantially 
higher for older plants with hmited 
accessibility than for new plants 
because all plants subject to the NSPS 
should have installed and maintained an 
access for compliance stack testing. At 
one plant responding to the survey, the 
kiln was installed in 1963 and the COMS 
was installed in 1984; however, the 
COMS installation cost of $8,600 was 
comparable to the other cost estimates. 
At another plsmt the platform was 
widened and the handrails were 
strengthened when the COMS was 
installed 3 years after construction of 
the kiln. The costs of these 
modifications and installation cf the 
COMS totaled approximately $13,150, 
which is also comparable to the other 
cost estimates. 

The annual costs for utilities, 
operating labor, maintenance, and 
capital charges reported by four plants 
ranged from $6,500 to $12,600, compared 
to EPA*8 previous estimate of $10,700. 
These figures include a capital recovery 
charge (16.3 percent of capital coats) 
that has been added to the annual costs 
reported by Plants A, C, and D to allow 
comparison with the costs reported by 
Plant B. which included capital recovery 
charges. The annual cost for Plant E was 
not included in the range because the 
capital recovery factor includes the cost 
of installing the stack: however, the 


other components of the annual costs for 
Plant E were within the range of costs 
reported by the other plants. 

The respondents indicated that very 
little maintenance is required for the 
COMS’s. The frequency of reported 
maintenance activities ranged from 
weekly to monthly and included 
checking the calibration and cleaning 
the lens and filter. The number of 
malfunctions/breakdowns of the COMS 
was also low and ranged from zero to 
three incidents per year. No estimates 
for maintenance labor hours were 
submitted, and the reported costs of 
maintenance ranged form $400 to $4,600 
per year. The EPA had previously 
estimated the cost of maintenance at 
$1,000. Although some of the reported 
maintenance costs were higher than 
EPA’s estimate, the reported utilities 
and operating costs were lower than 
those estimated by EPA. Overall, the 
total annual costs reported by industry 
are consistent with the EPA estimate. 
Because of EPA’s decision to increase 
the estimated range of capital costs to 
$32,000 to $40,000, the annual cost 
estimate has been increased to reflect 
the capital recovery charge ($6,510) 
associated with the $40,000 capital cost. 
Thus, EPA estimates that the annual 
cost for COMS's would be 
approximately $12,800 (Docket Item FV- 
B^]. This results in a maximum 
increase in total annual control costs of 
3.8 percent, which is still considered 
reasonable. 

In most cases, only one COMS will be 
required per kiln. However, for kilns 
with a separate bypass stack, a COMS 
will be required on the bypass stack in 
addition to the main control device 
stack. No situations have been identified 
where more than two COMS’s will be 
required per kiln as suggested by one of 
the commenters. 

Of the 64 plants subject to the NSPS. 5 
plants may be required to install 4 
COMS’s each, the most that any plant 
would be required to install. Assuming 
the estimated annual cost of $12,800 per 
COMS, the total annual cost at each of 
these five plants will be $51,200. Thus, 
the $45,000 to $85,000 mentioned by one 
of the commenters is likely to be 
incurred only by those five plants; costs 
for the remaining 59 plants wiU be 
substantially lower. 

The Agency has reviewed the cost 
estimates provided by one commenter’s 
independent engineering firm and has 
determined that the capital cost 
estimates of $125,000 to $130,000 for 
installation of a COMS are overstated. 
The EPA does not agree that it is 
neces8€Lry to build a new platform and 
staircase at this plant; in addition, the 


type of staircase costed is unnecessarily 
expensive for its intended purpose. The 
EPA has evaluated these costs and 
determined that if the costs of building 
the stairs and platforms and the 
associated engineering costs are 
excluded, the resulting capital cost is 
about $33,500 including installation, 
which is consistent with the range of 
costs ($32,000 to $40,000) estimated by 
EPA and is supported by responses from 
the plant survey discussed above. 

B. Costs of Using Visible Emission 
Observers 

Several commenters believe that the 
costs of performing visual observations 
are understated. They believe that EPA 
has underestimated the costs to train, 
certify, and employ qualified personnel; 
the number of personnel needed; and 
the time involved in making the required 
observations, particularly if there are a 
large number of multiple stacks to read. 

The EPA has estimated that a 
company would need to train two 
employees to read visible emissions at a 
total cost of $2,969 including fees, 
mileage, per diem, hotel and wages 
(Docket Hera lI-B-4). However, two 
plants surveyed by EPA reported that 
costs to train observers were $50 and 
$300. In addition, EPA believes that only 
one person at a time would be required 
to perform visible observations for a 
short period each day and that the 
remainder of the reader’s work day 
would be used to perform other tasks. 
The EPA estimates die time required to 
take three 6-minute readings and reduce 
the data would be about 40 minutes per 
day at an annual cost of $6,821. The two 
plants responding to this question in the 
survey estimated 1 hour would be 
required, and one plant estimated an 
annual cost of $4,400. The EPA has 
concluded that Its estimated cost of 
visual observations is still appropriate; 
in fact, the cost may be overstated. 
Therefore, EPA does not believe the 
requirement to read visible emissions 
using certified observers will result In an 
unreasonable burden on personnel, time, 
or financial resources. 

It will not be necessary to read 
emissions from every single 
compartment of a multiple-stack control 
device. The regulation has been revised 
to require that visible emission 
observations be recorded only for the 
emission site with the highest opacity. 
Thus, in most cases, the time to perform 
observations should not exceed 40 to 60 
minutes per day. 

C. Economic Impact of the Amendments 

Several commenters believe that the 
Portland cement industry is^ 
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economically depressed and that it 
should not be required to incur further 
financial burden. The commenters 
stated that foreign competition, 
especially from Mexico, is severe and 
has caused at least one plant closure. 
The commenters also believe that the 3 
percent increase in total annualized 
control costs estimated by EPA is not an 
adequate indicator of the economic 
impact on the industry and that product 
price increase and decrease in profits 
are better indicators of economic 
impact. One commenter estimated a 
price increase of $0.50 per ton as a result 
of the requirement to Install COMS*s. 
Another commenter estimated that 
compliance with the COMS requirement 
at his company would cost 2.8 percent of 
the company’s 1984 profits because 19 
COMS’s will be required. The 
commenter estimates that total industry 
compliance capital costs will be $12.8 
million. 

The estimate in the proposal preamble 
of about a 3 percent increase in 
annualized control costs to which the 
commenters referred was obtained by 
comparing the estimated annual cost to 
operate a COMS to the annual cost of 
complying with the existing NSPS at a 
single affected facility. In ^is analysis, 
a worst-case cost was used, that is. 
installation of a COMS on a small 
clinker cooler (300,000 tons of clinker 
produced per year) controlled by a 
fabric filter was assumed. For this 
clinker cooker, the annualized cost to 
comply with the existing NSPS would be 
about $333,000. Based on EPA’s estimate 
at proposal of the annualized COMS 
cost, which was $10,700, there was a 3.2 
percent increase in annualized control 
cost Using EPA's revised estimate of 
$12,800, the estimated compliance cost 
increase ranges from 0.6 percent for a 
large kiln (1,200,000 tons of clinker 
produced per year) controlled by a 
fabric filter (annualized control cost of 
$2,288,000] to 3.8 percent for a small 
clinker cooler controlled by a fabric 
filter (i.e., worst case). The amendments 
will not increase the cost of controlling 
facilities that are subject to the NSPS 
but are not required to Install COMS’s 
(i.e., the raw mill system, finish mill 
system, storage facilities, transfer 
points, and loading/unloading systems). 
Thus, in most cases, the effect of the 
COMS requirement will be a cost 
increase that is less than 3.8 percent of 
existing overall particulate control costs. 
For the few facilities that also must 
install a COMS on the bypass stack, the 
cost increase would double. However, 
the resulting impact is still reasonable. 

The EPA agrees that comparing the 
cost of the monitor to the cost of the 


control device does not necessarily 
indicate the reasonableness of these 
costs. However, in this case. EPA 
believes that COMS costs that are in the 
range of 0.6 to 3.8 percent of the total 
particulate control system costs are not 
unreasonable, especially considering 
that no other means are available for 
effectively monitoring control system 
performance continuously and ensuring 
proper operation and maintenance. 

The Agency used the annualized cost 
estimate of $12,800 and a product price 
of $56.78/Mg ($51.62/ton) (Docket Item 
IV-J-O) to assess the impact of the 
regulation on product price for a 
medium-size model plant (544,000 Mg/yr 
[600,000 tons/yr]) with a 76.3 percent 
clinker capacity utilization rate. This 
assessment ($12,800-^(544,000 Mg/yr 
0.763)) resulted in an estimated product 
price increase of $0.03/Mg ($0.03/ton) 
for one COMS, which represents an 
increase of 0.05 percent ($0.03/Mg-f- 
$56.78/Mg) in the product price. 

The EPA has determined that for the 118 
kilns, clinker coolers, and bypass stacks 
at the 64 plants subject to the NSPS, 
more than 29 COMS’s have been 
Installed, in most cases in response to 
State requirements. The remaining 89 
units will require an average of less than 
2 COMS’s per facility. The product price 
impacts just stated could double for 
facilities that must install two COMS’s; 
however, the impacts are still 
reasonable. 

The 4-year review of this NSPS 
revealed that no plants closed as a 
result of the NSPS, and none are 
expected to close as a result of the 
requirement to Install COMS’s. Data 
from the Bureau of Mines and the 
Portland Cement Association (Docket 
Items IV-J-9 and IV-J-B) show that 
production is increasing currently in the 
U.S. after the decline experienced by the 
industry in the late 1970’s and early 
1980’s. The EPA acknowledges that 
Mexican cement plants compete with 
U.S. plants located in areas near the 
Mexican border. However, the product 
price increase ($0.03/Mg [^.03/tonJ) 
estimated for one COMS at a medium- 
size model plant is negligible compared 
to the $18 per Mg ($20/ton) difference 
between U.S. and foreign prices and will 
not have a significant adverse impact on 
the industry. 

The commenter who estimated the 
cost increase at $0.50 per ton provided 
no information on the basis of the 
estimate. However, EPA visited the 
commenter's facility in 1985 and 
observed that the facility has two kilns 
and two clinker coolers subject to the 
NSPS. There are also alkali bypasses on 
the kilns, but the exhaust gases from the 


separate control devices appear to be 
directed to the kiln control device stack. 
Thus, it is assumed that four COMS’s 
are needed to comply with the proposed 
amendments at this facility. (As noted 
earlier, four is the greatest number of 
COMS’s required by the amendments at 
any plant.) The EPA estimates the 
maximum capital cost of installing a 
COMS to be $40,000 with annualized 
costs of $12,800. Therefore, the 
maximum capital cost at the 
commenter’s facility would be about 
$160,000, and the annualized costs 
would be about $51,200. The EPA was 
provided with annual production figures 
of 453,600 to 544,300 Mg (500.000 to 
600,000 tons) for this plant. Tlius, the 
product cost increase at this facility 
would be $0.1l/Mg ($0.10 per ton) 
(assuming 453,600 Mg [500,000 tons] per 
year production). This increase is 0.19 
percent of $56.78 ($51.62), the 1984 
average price per Mg (ton) of cement 
and is considered a reasonable impact 
by the Agency. The increase would be 
even less if the higher rate of production 
provided by the commenter (544,300 Mg/ 
yr [600,000 tons/yr]) were achieved. 

The EPA has evaluated the case of the 
commenter who believes that a total of 
19 COMS's will be needed in his 
company’s 17 plants (Docket Item lY-j- 
8) and that these COMS’s would result 
in capital costs of $1.5 million, which 
represents 2.8 percent of the company’s 
1984 profits. As a result of the analysis 
of the information obtained in the 
survey discussed above and the 
commenter’s assumption that 19 
COMS’s ore necessary, EPA estimates 
that this company would experience 
capital costs of $760,000 and annualized 
costs of $243,200. (This company 
submitted information in response to a 
section 114 request for costs of COMS 
installation at one of its plants; the 
capital cost at the facility presented was 
$36,900, and the annualized cost was 
$12,600. For 19 installations, the 
resulting capital costs would be $701,100 
and the annualized costs would be 
$239,400; these costs are consistent with 
the EPA estimates presented above.) 

The annual production for the U.S. 
cement industry in 1984, according to 
the Bureau of Mines, was 74.4 million 
tons. If the commenter’s company 
produces 11.9 percent of industry 
production, as estimated, this company 
would have produced 8,853,600 tons in 
1984. This production level would result 
in a product cost increase of $0.03/Mg 
($0.03/ton). Using the information 
provided by the commenter, this 
company’s 1984 net profit is calculated 
to be $53.6 million ($1.5 million/2.8 
percent). This estimate is corroborated 
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by Moody's Industrial Manual, which 
reports a 1984 profit of $53,436,000 for 
this company. Thus, based on the RPA 
cost estimates presented above, the 
annualized costs represent 0.5 percent of 
the annual profit, and the capital costs 
represent 1.4 percent of the annual 
profit. The Agency considers these 
impacts to be reasonable. 

As stated previously, EPA has 
determined that there are 118 kilns, 
bypasses, and clinker coolers subject to 
the NSPS and that at least 29 of these 
units are equipped with COMS's. Thus, 
about 89 additional COMS's will be 
needed by the industry to comply with 
the proposed revisions. Using the 
estimated maximum capita! cost per 
COMS of $40,000, the industry-wide 
capital costs are $3.56a000 (1984 dollars) 
for existing facilities, which is one- 
fourth to one-third the cost estimated by 
some commenters. llie Agency believes 
that these costs and the impacts are 
reasonable. 

Legal Considerations 

Several commenters state that 
requiring installation of COMS's on 
existing facilities is illegal. These 
commenters believe that EPA has 
incorrectly interpreted the language and 
intent of the Clean Air Act as permitting 
such a requirement and that EPA is 
setting a dangerous precedent 

Three commenters believe that the 
statutory language of section 111 and 
the legislative history of the 1977 
amendments to the Clean Air Act 
expressly state that all NSPS, including 
revisions, are effective only 
prospectively and not retroactively. Tho 
commenters cite the House of 
Representatives Conference Report on 
H.R. 6161: "Any revised requirement 
under section 111(b) would of course be 
effective only prospectively and would 
not apply to any source which actually 
commenced construction or 
modification before such revised 
standards became effective." Another 
commenter states that it is contrary to 
the Intent of the Clean Air Act to use 
section 114 (inspections, monitoring, and 
entry] to adopt retroactively standards 
that circumvent the prospective 
applicability of section 111 (standards of 
performance for new stationary 
sources). The commenter contends that: 
(1) Only sources for which construction 
commenced or that are modified after 
the date of proposal of the revisions are 
subject to the amendments, which are 
effective at promulgation; (2) the 
prospective applicability of NSPS has 
been uniformly recognized by the 
Agency both in its promulgation of NSPS 
and its enforcement of them; and (3) 
although most of the recently 


promulgated NSPS have required some 
form of opacity monitoring, the Agency 
is not free to apply its new source 
regulations retroactively. The 
commenter cites cases where courts 
have recognized that NSPS are effective 
only prospectively. 

One commenter states that the 
technology for reliably determining 
optical density and relating it to opacity 
was not demonstrated and not available 
in 1971. According to the commenter, 
EPA is now suggesting that it has the 
authority to require sources that have 
been in operation for many years to 
employ a technology that was not 
available when the sources were 
constructed. 

The Administrator disagrees with 
these commenters. The authority for 
these requirements is not section 111 but 
section 114 of the Act, 42 U.S.C. 7414, 
which provides: 

(a) Fur the purpose (i) of developing or 
assisting in the devek^ment of * * * any 
standard of performance under Section 7411 
of this title * * * [ckr] (ii) of determining 
whether any person is in violation of any 
such standard • • * 

(1) llie Administrator may require any 
person who owns or operates any emission 
source * * * to (A) establish and maintain 
such records. (B) make such reports, (C) 
install, use and maintain such monitoring 
equipment or methods, (D) sample such 
eroi.ssions (in accordance with such methods, 
at such locations, at such intervals, and in 
such manner as the Administrator shall 
prescribe), and (K) provide such other 
information as he may reasonably require 
• • • (emphasis added). 

**|S|ectioo 114(a)(1) identifies a certain 
composite class of persons—those who 
own or operate emission sources or who 
are subject to any requirement of the 
Act—and authorizes the Administrator 
to require any person in that class to do 
any or all of the five things 
enumerated." Cod’s Inc. v. EPA 745 F.2d 
1092.1098 (7th Cir. 1984) (emphasis 
added), "fl^he agency is authorized to 
request the owner or operator * * * to 
supply the agency with whatever 
information it 'may reasonably require* 
to carry out its statutory 
responsibilities." U.S. v. Tivian 
Laboratories, Inc., 589 F.2d 49. 53 (1st 
Cir. 1978). 

There is no exemption in section 114 
for sources that have already been 
constructed. Indeed, it is hard to imagine 
how any such exomption could be 
consistent with the broad purpose of 
section 114 to provide the Administrator 
with the information necessary to adopt 
and enforce standards under the Act 

Tlie amendments require monitoring, 
recordkeeping, and reporting of 
emissions from kilns and clinker coolers 


that arc subject to the NSPS. These 
requirements will ensure proper 
operation and maintenance of control 
equipment. The COMS’s help to ensure 
effective enforcement of the standards 
because data from a COMS are used as 
an indicator of the compliance status of 
the source and may be used to identify 
the need for inspections, performance 
tests, or other enforcement activities. 
Thus, the proposed requirements, 
imposed for the purposes of determining^ 
whether persons are in violation of the 
NSPS and of developing future 
standards of performance, fall squarely 
within the grant of authority in section 
114. The requirements do not change the 
standards of performance themselves. 

Testing and Monitoring 

One commenter, an air pollution 
control agency official, agrees with the 
Agency that 180 days after initial startup 
of a facility is sufficient time in which to 
conduct a performance test and states 
further that the 180-day limit is probably 
too long. However, two portland cement 
companies do not believe that 180 days 
is enough time for manufacturers to 
supply all the COMS’s that will be 
required for the entire industry to 
comply with the regulation. These 
commenters requested that the 180-day 
period be verified. One commenter 
estimates that it would require up to 2 
years for his company to prepare and 
approve capital budgets, engineer the 
installation, order the equipment, and 
install the total of 19 COMS's that would 
be required for all its plants. 

Several COMS vendors and one 
consultant were contacted to determine 
if the 180-day requirement for 
installation of COMS’s could be met 
(Docket Items IV-B-3. IV-E-11.12,13, 
and 14), and they agreed that 6 months 
is a reasonable time period. The primary 
factor affecting whether the 6-month 
deadline can be met is delivery time. 
Estimates of delivery time ranged from 1 
week (a rush order) to 2 months, with an 
average estimated delivery time of 1 
month. Time for placing the order 
ranged from 1 to 8 weeks depending on 
whether the facility orders directly from 
a catalog or requests vendors to submit 
bids, provide a list of references, or 
perform demonstrations. Tlie COMS’s 
are fairly standard in design and do not 
have to be custom-made, and if is not 
expected that companies will invest a 
substantial amount of time in ordering. 

Installation is expected to require 1 to 
2 weeks if the existing platform is used. 
If the platform (or other means of 
access) also requires modifications, up 
to 2 months could be needed for 
installation. However, the platform 
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could be modified before delivery of the 
COMS. Testing and certification are 
relatively simple procedures and would 
require approximately 1 week. Writing 
and submitting a report to the State 
agency or EPA regional office would 
take between 2 and 4 weeks. In the 
worst case, a period of 6 months would 
be required for a COMS to be on-line. In 
most cases, however, startup of a COMS 
will require only 3 to 4 months. 

The vendors contacted also confirmed 
that they would be able to supply the 
projected number of COMS’s that will 
be required for plants in this industry to 
comply with the regulation. Therefore, 
the Administrator believes that 180 days 
provides sufficient lime to order, install, 
and test the COMS's required on 
affected facilities at portland cement 
plants. 

Several commenters questiontHi that 
necessity and fairness of the 
requirement to retrofit COMS’s on 
existing kilns and clinker coolers. Tlie 
commenters claim that EPA has not 
demonstrated that COMS’s improve 
operation and maintenance beyond that 
provided by existing equipment and 
current operating pnicticcs. The 
commenters gave the following reasons 
for their contention that COMS's are not 
necessary: 

1. The EPA acknowledged that 
present standards arc being met, and, 
therefore, neither monitoring nor visual 
observations are technically justified; 

2. The EPA has not supported or 
documented the statement that COMS’s 
or Method 9 observations will 
necessarily improve proper operation 
and maintenance of control equipment; 

3. The COMS’s do not prevent 
malfunctions and are not required for 
determining whether controls are 
functioning properly; 

4. The COMS’s in tluimselves do not 
reduce emissions, and EPA has not 
demonstrated that the magnitude of 
particulate emissions from porlland 
cement plants warrants rnstallations of 
COMS’s; 

5. Information from COMS’s would be 
redundant becanse methods other than 
COMS’s (e.g.. monitoring of pressure 
drop, temperature, and electrical 
parameters: alarm mechanisms that 
identify system failures) are used for 
monitoring proper of>cration and 
maintenance of control equipment. In 
addition, in many plants, maintenance 
scheduling systems (MSS) are in use 
that include additional periodic 
monitoring of particulate matter control 
systems by maintenance personnel. In 
some cases, records of these 
maintenance scheduling system 
inspections are required under the 
operating permit; and 


6. Portland cement plants are already 
subject to frequent mcmitoring by State 
and local agencies and by EPA. and 
sufficient reporting and inspection 
procedures are already in place to make 
the additional requirements 
unnecessary. Many States also conduct 
spot checks or annual on-site 
inspections or require annual 
compliance tests that include stack tests 
and Method 9 observations. 

Furthermore, plant personnel usually 
make daily (or more frequent) visual 
inspections. 

The EPA disagrees with the 
commenters* assertion that COMS’s are 
not necessary and responds to each 
point made by the commenters as 
follows: 

1. The Agency agrees that the 
standards are being met as determined 
by the initial performance tests using 
Methods 5 and 9. However, compliance 
tests can demonstrate only that a source 
is meeting the applicable standards at 
the lime the tests are conducted. 

Without continuous opacity monitoring 
via cither a COMS or visual 
observation, neither the plant operator 
nor enforcement personnel can 
determine whether control equipment is 
properly operated and maintained on a 
continuous basis and whether there is 
reason to believe that the emission 
limits arc being exceeded. 

2. 'The Agency believes that the 
benefits of continuous monitoring m 
ensuring proper operation and 
maintenance are can.siderable. 'The 
effectiveness of COMS’s in 
accomplishing this goal has long been 
recogni7.ed by the Agency. (See 49 FR 
18078. April 28.1904; 44 FR 33580, func 
11, r979; 36 FK 24876, December 23, 

1971.) Furthermore, the need for COMS’s 
for the Portland cement industry has 
been recognized since the first 4-year 
review*, and the use of COMS’s wras 
recommended in the Federal Register 
notice summarizing the results of that 
review (44 FR 60761, October 22. 1979). 
Such monitoring will alert the operator 
to the gradual deterioration in control 
device performance that may occur over 
time as the result of inadequale 
maintenance or improper operation, thus 
allowing the owner or operator to take 
the necessary action (either a change in 
operation or increased maintenance) to 
minimize the increase in emissions. 
Therefore, a COMS will result In 
improvements in the operation and 
maintenance of the control device. 

3. The COMS’s are not intended to 
prevent malfunctions; they are required 
to ensure that control equipment has not 
deteriorated over time and is being 
properly operated and maintained. ’This 
may aid in preventing malfunctions by 


alerting the operator to potential 
problems that could cause malfunction.^. 

4. It is not the purpose of COMS’s in 
thomseh'cs to reduce emissions. In an 
EPA-sponsored study on operation and 
maintenance problems, the total annual 
excess emissions from cement kilns 
were approximately 35 Mg (38 tons) per 
kiln per year. The Agency has 
determined that COMS’s represent an 
effective means for ensuring proper 
operation and maintenance of 
particulate matter control equipment, 
which should, in turn, reduce excess 
emissions. Thus, indirectly, emissions 
are reduced by the use of COMS’s. The 
Agency has discovered no oilier means 
as effective as requiring the u.se of 
COMS’s to ensure proper operation and 
maintenance of control equipment. 

5. Monitoring of process or control 
device parameters may alert the 
operator to sudden and total failure of 
the control device; however, there is no 
evidence that these indicators are 
sensitive to the subtle and gradual 
deterioration of the control device that 
may occur over a period of lime. In fact, 
one utiUty company has found that 
COMS’s represent a feasible method of 
optimizing ESP performance (Docket 
Item IV-J-IO). In contrast to stack 
testing. COMS’s allow real-time 
observ'ations of the effects of fuel 
changes and control system changes 
(e.g., excess air levels, precipitator 
voltage, and rapping) on process 
operation and control device 
performance. 

Furthermore, tlie Agency lias found 
that excess emissions at cement plants 
are caused primarily by improper 
control device operation and 
maintenance. Although the maintenance 
scheduling system may be used in some 
plants to ensure proper maintenance, 
the Agency believes that use of COMS’s 
is the most effective means to ensure 
that the control equipment is properly 
operated. The Agency has no 
information to show w'hether visual 
observations are routinely performed at 
all cement plants; however. w*here use 
of a COMS is practicable, a COMS can 
provide continuous data. Therefore, the 
Agency believes that a COMS (wrhere 
use is feasible) is the most effective 
means to ensure proper operation and 
maintenance. There are no data to show 
how monitoring of process parameters 
will ensure that pollution control 
equipment is properly operated and 
maintained on a continuous basis. For 
these reasons, the Agency has 
determined that COMS’s are 
appropriate and necessary as indicators 
of proper control device operation and 
maintenance and that their use will 
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significantly reduce the quantity of 
excess emissions from Portland cement 
plants. 

6. The commenter does not provide 
any information about the type and/or 
frequency of monitoring by State, local, 
and EPA personnel. However, the EPA 
does not consider inspections that are 
sporadic rather than continuous to be 
redundant with the monitoring 
requirements of the proposed 
amendments. Some plants are subject to 
annual walk-through inspections by the 
State, but few plants (if any) are subject 
to annual compliance stack testing. (See 
entries in Docket Category IV-E.) 
Annual and periodic inspections 
performed by State and local agencies 
are intended to determine compliance 
with the standards at the time of 
inspection and are not intended to 
ensure continuous proper operation and 
maintenance of particulate matter 
control equipment. About one-half of the 
kilns subject to the NSPS are already 
using COMS’s. Excess emission reports 
submitted pursuant to State or local 
requirements can be copied and 
submitted to the Administrator to fulfill 
the NSPS reporting requirement if such 
reports satisfy EPA’s information 
requirements. 

Two commenters believe that all 
control devices, including negative- 
pressure fabric filters, with multiple 
stacks are environmentally superior to 
single stacks, but that the proposed 
regulation would provide a strong 
incentive to use single stacks in order to 
avoid installing multiple COMS’s. If 
multiple-section fabric filters were 
vented to a single stack, an observer 
might require an hour to find the cause 
of a subtle change in plume opacity. 

With multiple stacks, a malfunctioning 
baghouse section is easily identifiable 
by virtue of its contrasting plume 
opacity relative to the opacity of the 
plumes of adjacent stacks, and that 
compartment can be taken off-line right 
away. One commenter also requests 
that owners or operators using ESP’s 
with multiple stacks be afforded the 
alternative of using visible emission 
observations in lieu of in-stack 
monitoring, as is permitted for fabric 
filters with multiple stacks. 

The EPA has reevaluated its position 
on multiple-stack fabric filters and 
ESP's. The Administrator agrees that 
multiple-stack control devices may offer 
some economic and environmental 
advantages, as described in the 
comment. Therefore, the Administrator 
does not want to discourage the use of 
multiple-stack control devices by 
requiring installation of multiple 
COMS’s. Also, at the time of proposal. 


EPA was not aware that any portland 
cement plants use ESP’s with multiple 
stacks. Because one plant is now known 
to use an ESP with multiple stacks, the 
Agency will allow the alternative of 
performing visible emission 
observations using a certified observer 
in lieu of installing COMS’s. Thus, the 
regulation has been revised to allow 
owners or operators of exisitng and new 
multiple-stack, positive- or negative- 
pressure fabric filters or multiple-stack 
ESP’s the option of performing Method 9 
observations daily in lieu of installing 
COMS’s. 

The regulation also has been revised 
to clarify that, where visible emissions 
are observed at a number of emission 
sites on either multiple-stack fabric 
filters or ESP's, Method 9 observations 
must be made for the emission site with 
the highest opacity. 

Reporting and Recordkeeping 

Several commenters contend that 
recordkeeping of either opacity 
monitoring data or visual emission data 
is costly and that it is not needed 
because recordkeeping does not affect 
emissions. It was requested that EPA 
reconsider the recordkeeping 
requirements and withdraw them. 

The Administrator has reevaluated 
the proposed recordkeeping and 
reporting requirements and has decided 
to withefrow the separate requirement 
for semiannual reports on the frequency, 
duration, and cause of any incident or 
malfunction leading to bypass or 
deenergization of the kiln control device 
for sources using a COMS. Section 
60.7(c) of the General Provisions 
requires that excess emission reports 
include the frequency, duration, cause, 
and corrective action taken for periods 
of excess emissions that occur during 
malfunctions. Therefore, the 
Administrator had determined that 
excess emission reports would provide 
an accurate record of periods of bypass 
or deenergization. If such periods do not 
cause excess emissions, a report on the 
incidents is not necessary. However, 
those sources not equipped with opacity 
monitors will be required to submit 
semiannual reports on the frequency, 
duration, and cause of any incident or 
malfunction leading to bypass or 
deenergization of the kiln control device. 

In addition to this change, the 
Administrator has reevaluated the 
required frequency of reporting COMS 
excess emission data. Under NSPS, 
reporting frequencies of data, other than 
direct compliance information, are 
reviewed on a case-by-case basis, and 
semiannual reporting of these data is 
required unless evidence is produced 
that supports more frequent reporting 


(50 FR 46467, November 8,1985). 
Therefore, the regulation has been 
revised to require semiannual reporting 
of COMS excess emission data. 

The Administrator has determined 
that the recordkeeping and reporting 
requirements associated with Method 9 
observations and with the use of 
COMS’s that are being promulgated by 
publication of this notice are essential 
for effective enforcement and will not 
impose an excessive burden on the 
industry. A maximum of 0.1 person per 
year at a cost of approximately $7,300 
per affected facility (based on $30.45/h. 
which includes labor and overhead) will 
be necessary to comply with the 
recordkeeping and reporting 
requirements described herein (Docket 
Item IV-H-2). This cost estimate 
represents a worst case; it assumes that 
two excess emission periods will be 
recorded and reported annually for an 
affected facility. This case would not be 
typical. 

V. Administrative Requirements 

The docket is an organized and 
complete file of all the information 
considered by EPA in the development 
of this rulemaking. The docket is a 
dynamic file because material is added 
through the nilemaking development. 
The docketing system is intended to 
allow members of the public and 
industries involved to identify and 
locate documents so that they can 
effectively participate in the rulemaking 
process. Along with the statement of 
basis and purpose of the proposed and 
promulgated amendments to the NSPS 
and EPA responses to significant 
comments, the contents of the docket, 
except for interagency review materials, 
will serve as the record in case of 
judicial review (see Clean Air Act, 
section 307(d)(7)(A), 42 U.S.C. 
7607(d)(7)(A)). 

The effective date of this revised 
regulation is December 14,1988. 

This revised regulation will be 
reviewed again in 4 years. The review 
will include an assessment of such 
factors as the need for integration with 
other programs, the existence of 
alternative methods, enforceability, 
improvements in emission control 
technology, and reporting requirements. 

Section 317(a) of the Clean Air Act. 42 
U.S.C. 7617(a), states that economic 
impact assessments are required for 
revisions to standards or regulations 
when the Administrator determines such 
revisions to be substantial. The 
revisions to the portland cement NSPS 
do not change the mass or visible 
emission limits for any of the affected 
facilities. Today’s revisions add 
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requirements for continuous opacity 
monitoring and for reporting of 
malfunctions during which the control 
de\ice for the kiln is deenergized or 
bypassed. An abbreviated economic 
analysis was performed that indicated 
the maximum increase in compliance 
costs as a result of these revisions 
would be 3.8 percent. Because the cost 
of complying with the revision is small, 
the monitoring, recordkeeping, and 
reporting requirements have been 
determined to be insubstantial. Because 
the amendments are not substantial, no 
detailed economic impact assessment of 
the amendments has been prepared. An 
economic analysis of the standards was 
prepared during development of the 
original standards (36 HI 15704, August 
17,1971); the economic impacts of the 
revised standards are essentially the 
same as those described in that 
economic analysis. 

Paperwork Reduction Act 

The information collection 
requirements in this rule have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act, 44 
U.S.C. 3501 et seq, and have been 
assigned OMB control number 2060- 
0025. 

Public reporting burden for this 
collection of information is estimated to 
overage 332 hours per response, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 

Send comments regarding the burden 
estimate or other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
Chief, Information Policy Branch, PM- 
223, U.S. Environmental Protection 
Agency, 401 M Street. SW., Washington, 
DC 20460; and to the Office of 
Information and Regulatory Affairs. 
Office of Management and Budget 
Washington. DC 20503, marked 
“Attention: Desk Officer for EPA.“ 

Under Executive Order 12291, EPA is 
required to judge whether a regulation is 
a “major rule** and therefore subject to 
the requirement of a regulatory impact 
analysis (RIA). The Agency has 
determined that the amendments would 
result in none of the significant adverse 
economic effects set forth in section 1(b) 
of the Order as grounds for finding a 
regulation to be a “major rule.** The 
amendments are not substantial. The 
Agency has, therefore, concluded that 
this action is not a “major rule** under 
Executive Order 12291. 

The Regulatory Flexibility Act of 1980, 
5 U.S.C. 601-612. requires the 


identification of potentially adverse 
impacts of Federal regulations upon 
small business entities. The Act requires 
the completion of a regulatory flexibility 
analysis for every rule unless the 
Administrator certifies that the rule will 
not have a significant economic impact 
on a substantial number of small 
entities. Pursuant to the provisions of 5 
U.S.C. 605(b), I hereby cer^ that the 
final rule will not have a significant 
economic impact on a substantial 
number of small entities. The reasons 
for this certification were explained in 
the preamble to the proposed rule (50 FR 
36963, September 10,1965), which 
concluded that the economic impact of 
this rule is not significant 

List of Subjects in 40 CFR Part 60 

Air pollution control. 
Intergovernmental relations, Reporting 
and recordkeeping requirements. 
Incorporation by reference, Portland 
cement plants. 

Date: December 3,1986 
Lee M. Thomas, 

Administrator. 

40 CFR Part 60 is amended as follows: 

PART 60—[AMENDED] 

1. Tlie authority citation for Part 60 
continues to read as follows: 

Authority; Secs. 101, 111, 114.116. 301 of 
the Clean Air Act. as amended (42 U.S.C 
7401. 7411, 7414, 7416. 7601). 

2. In § 60.61, paragraphs (b). (c). and 
(d) are added to read as follows: 

§60.61 Definitions. 

« * • • • 

(b) “Bypass** means any system that 
prevents all or a portion of the kiln or 
clinker cooler exhaust gases from 
entering the main control device and 
ducts the gases through a separate 
control device. This does not include 
emergency systems designed to duct 
exhaust gases directly to the atmosphere 
in the event of a malfunction of any 
control device controlling kiln or clinker 
cooler emissions. 

(c) ‘*Bypa88 stack'* means the stack 
that vents exhaust gases to the 
atmosphere from the bypass control 
device. 

(d) “Monovent" means an exhaust 
configuration of a building or emission 
control device (e.g., positive-pressure 
fabric filter) that extends the length of 
the structure and has a width very small 
in relation to its length (i.e., length to 
width ratio is typically greater than 5:1). 
The exhaust may be an open vent with 
or without a roof, louvered vents, or a 
combination of such features. 


3. In § 60.63, paragraphs (b). (c), (d). 
and (e) are added to read as follows: 

§ 60.63 Monitoring of oporationa and 
emi88k>ns. 

• • • • * 

(b) Except as provided In paragraph 

(c) of this section, each owner or 
operator of a kiln or clinker cooler that 
is subject to the provisions of this 
subpart shall install, calibrate, maintain, 
and operate in accordance with § 60.13 a 
continuous opacity monitoring system to 
measure the opacity of emissions 
discharged into the atmosphere from 
any kiln or clinker cooler. Except as 
provided in paragraph (c) of this section, 
a continuous opacity monitoring system 
shall be Installed on each stack of any 
multiple stack device controlling 
emissions from any kiln or clinker 
cooler. If there is a separate bypass 
installed, each owner or operator of a 
kiln or clinker cooler shall also install, 
calibrate, maintain, and operate a 
continuous opacity monitoring system 
on each bypass slack in addition to the 
main control device stack. Each owner 
or operator of an affected kiln or clinker 
cooler for which the performance test 
required under § 60.0 has been 
completed on or prior to December 14. 
1988, shall install the continuous opacity 
monitoring system within 180 days after 
December 14,1988. 

(c) Each owner or operator of a kiln or 
clinker cooler subject to the provisions 
of this subpart using a positive-pressure 
fabric filter with multiple stacks, or a 
negative-pressure fabric filter with 
multiple stacks, or an electrostatic 
precipitator with multiple stacks may, in 
lieu of installing the continuous opacity 
monitoring system required by 

§ 60.63(b), monitor visible emissions at 
least once per day by using a certified 
visible emissions observer. If the control 
device exhausts gases through a 
monovent visible emission observations 
in lieu of a continuous opacity 
monitoring system are required. These 
observations shall be taken in 
accordance with EPA Method 9. Visible 
emissions shall be observed during 
conditions representative of normal 
operation. Observations shall be 
recorded for at least three 6-minute 
periods each day. In the event that 
visible emissions are observed for a 
number of emission sites from the 
control device with multiple stacks, 
Method 9 observations shall be recorded 
for the emission site with the highest 
opacity. All records of visible emissions 
shall be maintained for a period of 2 
years. 

(d) For the purpose of reports under 

§ 60.65, periods of excess emissions that 
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shall be reported are defined as all 6- 
minute periods during which the average 
opacity exceeds that allowed by 
§ 60.62(a)(2) or § 60.62(b)(2). , 

(e) The provisions of paragraphs (a), 

(b). and (c) of this section apply to Idlns 
and clinker coolers for which 
construction, modification, or 
reconstruction commenced after August 
17,1971. 

(Approved by the Office of Management and 
Budget under control number 2060-0025.) 

4. In § 60.64, paragraph (a)(5) is added 
to read as follows: 

§ 60.64 Test methods and procedures. 

(a) • • • 

(5) Method 9 and the procedures in 
§ 60.11 for measuring the opacity of 
stack emissions. 

• • ♦ ♦ • 

5. Section 60.65 is added to read as 
follows: 

§ 60.65 Recordkeeping and reporting 
requirements. 

(a) Each owner or operator required to 
install a continuous opacity monitoring 


system under S 60.63(b) shall submit 
reports of excess emissions as defined 
in § 60.63(d). The content of these 
reports must comply with the 
requirements In § 60.7(c). 
Notwithstanding the provisions of 
§ 60.7(c). such reports shall be submitted 
semiannually. 

(b) Each owner or operator monitoring 
visible emissions under § 60.63(c) shall 
submit semiannual reports of observed 
excess emissions as defined in 

S 60.63(d). 

(c) Each owner or operator of facilities 
subject to the provisions of § 60.63(c) 
shall submit semiannual reports of the 
malfunction Information required to be 
recorded by § 60.7(b). These reports 
shall include the frequency, duration, 
and cause of any incident resulting In 
deenergization of any device controlling 
kiln emissions or in die venting of 
emissions directly to the atmosphere. 

(d) The requirements of this section 
remain in force until and unless the 
Agency, in delegating enforcement 
authority to a State under section 111(c) 
of the Clean Air Act, 42 U.S.C. 7411. 


approves reporting requirements or on 
alternative means of compliance 
surveillance adopted by such States. In 
that event, affected sources within the 
State will be relieved of the obligation tc 
comply with this section, provided that 
they comply with the requirements 
established by the State. 

(Approved by the Office of Management an. 
Budget under control number 2060-0025.) 

6. Section 60.66 is added to read as 
follows: 

§ 60.66 Delegation of authority. 

(a) In delegating implementation and 
enforcement authority to a State under 
section 111(c) of the Act, the authorities 
contained in paragraph (b) of this 
section shall be retained by the 
Administrator and not transferred to a 
State. 

(b) Authorities which will not be 
delegated to States: No restrictions. 

(FR Doc. 88-28642 Filed 12-13-88; 8:46 am] 
WLLJNO COOE 6560-50-M 
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

Fiscal Year 1989 Indian Child Welfare 
Act Grant Program; Availability of Title 
II Funds 

December 9.1988, 

AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of availability of Title II 
funds. 


summary: The Indian Child Welfare Act 
makes available grant funds from the 
Bureau of Indian Affairs, Department of 
the Interior, for the purpose of improving 
child welfare services to Indian children 
and families. 

EFFECTIVE DATE: The closing date for 
receipt of applications for this program 
is February 17,1989. 

ADDRESSES: Bureau of Indian Affairs* 
area offices are listed in Part IV of this 
announcement. BIA/Division of Social 
Services, MS 310 SIB. Code 450,1951 
Constitution Ave., NW., Washington, 

DC 20245. 

FOR FURTHER INFORMATION CONTACT: 

The Bureau of Indian Affairs* area office 
nearest to the applicant, or the Acting 
Chief, Division of Social Services, 
address given above: Telephone (202) 
343-45434. 

SUPPLEMENTARY INFORMATION: The 
Assistant Secret a ry-lndian Affairs is 
announcing procedures necessary to 
apply for grant funds under Title II of 
the Indian Child Welfare Act. This 
notice is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary- 
Indian Affairs by 209 DM8. 

Applicants for projects of one year or 
three years duration may be submitted. 
Regulations published December 10, 

1985, in the Federal Register (50 FR 
61244) allow multi-year projects, in 
accordance with 25 CFR 23.37. 

Applicants who are proposing projects 
for a multi-year project must submit full 
applications on all program activities for 
the entire project period, that is for three 
years. This includes budget information. 
The budget period for each grant award 
will be for twelve (12) months. Funding 
after the first year of a multi-year 
project will depend upon the grantee’s 
progress in achieving the objectives of 
the project according to the approved 
work plan, the availability of funds, and 
compliance with appropriate program 
regulations. 

It is important that all applicants 
carefully review requirements detailed 
in the announcement related to 
deadlines, indirect costs, and page 


limitations. If an application is not 
received by the close of business on 
February 17.1989, the application will 
not be reviewed. If the applicant does 
not itemize indirect costs in its proposed 
budget a total of five points will 
automatically be deducted from Criteria 
V—"Fiscal Capabilities. Budget and 
Budget Justification, Part (b)." If an 
application is longer than the 
established page limitation, only the 
first forty pages of the application will 
be reviewed. 

Authority: The Indian Child Welfare Act, 
Pub. L 95-808 authorized the utilization of 
fimds for grants to Indian tribes, 
organizations, and multi-sei^'ice Indian 
centers. 

Part I. General Information 

A. Background 

This announcement provides 
information on opportunities to apply for 
Indian Child Welfare Act (ICWA) grant 
funds for FY '89. The policies 
estabbshed by the Indian Child Welfare 
Act of 1978 (Pub. L 95-608. 25 U.S.C. 
1902, 25 U.S.C. 1931 and 1932) for which 
these grant funds may be used are: 

1. To prevent separation of Indian 
children from their families when 
possible; 

2. When separation is necessary, to 
reunite Indian children with their 
families as soon as possible; 

3. When reunification is not possible, 
to find permanent families through 
permanent placement with extended 
families or through adoption; and 

4. To carry out work with Indian 
children and their families in 
accordance with the preferences of the 
ICWA, following procedures and 
practices which reflect the unique 
values of Indian culture. 

An oppbeant for an Indian Child 
Welfare Act Grant may submit only one 
grant application for this program during 
this application period (refer to 25 CFR 
23J21(b)). 

B, BIA Indian Child Welfare Grant 
Program Purpose 

The purposes of Bureau of Indian 
Affairs’ Indian Child Welfare grants as 
specifically stated in the law are: 

1. The establishment and operation of 
Indian child and family service 
programs which promote the stabiUty of 
Indian families, and 

2. The provision of non-FederaJ 
matching shares for other Federal 
financial assistance programs vwiiich 
contribute to that same purpose. 

These purposes are further defined in 
Pub. L. 95-608, sections 201 and 202; 25 
U.S.C. 1931 and 1932; and 25 CFR 23.22. 


The objective of every Indian child 
and family service program shall be to 
prevent the breakup of Indian families, 
and insure that the permanent removal 
of an Indian child from the custody of 
his/her parent or Indian custodian shall 
be a last resort. 

C. Eligible Applicants 

The governing body of any tribe or 
tribes, or any nonprofit off-reservation 
Indian organization or multi-service 
Indian center, may apply individually or 
as a consortium for a grant. No 
applicant may submit more than one 
application. 

A consortium is created by an 
agreement or association between two 
or more eligible applicants. 

Part II. Available Funds 

The appropriation for this program in 
Fiscal Year 1989 is 8.7 million dollars. 
Grants will be awarded to individual 
tribes, organizations, or to consortia of 
tribes and organizations within the 
following categories: 

(a) A maximum of up to $50,000 for 
eligible applicants with a total of service 
area population 2,500 or less; 

(b) A maximum of up to $75,000 for 
eligible applicants with a total service 
area population greater than 2,500 but 
less than 5,OCX): 

(c) A maximum of up to $100,000 for 
eligible applicants with a total service 
area population greater than 5,000 but 
less than 7,500; 

(d) A maximum of up to $150,000 for 
eligible applicants with a total service 
area population greater than 7,500 but 
less than 15,000; 

(e) A maximum of up to $300,000 for 
eligible applicants with a total service 
area population greater than 15,000. 

Applicants in the State of Alaska will 
be allowed a 25 percent cost of living 
adjustment to the total maximum 
amount for which they may apply. 
Notwithstanding the above grant 
guidelines, consortia having a total 
service area population of 5,000 or less, 
may apply for a maximum grunt of up to 
$100,000 because of the greater 
administrative costs associated with 
operating a small consortium. Consortia 
with service area populations greater 
than 5,000 must comply with the grant 
guidelines set above. 

Service area population means the 
total number of Indians eligible for 
service under 25 CFR 23.2(d) (2) and/or 
(3) in the geographical area to ^ich the 
tribe, or organization, or multi-service 
center can realistically provide the 
services proposed in the application. 

The service area population is used only 
to determine maximum grant allocution.s 
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that a tribe, multi-service center, or 
organization may be eligible to receive. 
These population figures must be based 
on identibabie statistical resources. 

All costs associated with the 
administration of proposed projects 
shall be line itemized. This means 
indirect cost as well as all other 
administrative costs must be broken 
down by percentage and dollar 
amounts. All administrative costs will 
be carefully scrutinized in relation to 
proposed funds used for direct services. 
If the applicant does not itemize indirect 
costs in its proposed budget a total of 
five points will automatically be 
deducted from Criteria V—“Fiscal 
Capabilities, Budget and budget 
lustificalion. Part (b).“ 

In accordance with 25 CFR 23.25(a)(8), 
the reasonableness and relevance of the 
estimated costs for the project are 
considered in the rating of all project 
applications. Administrative costs are 
only allowable within the funding 
specified by the grant forumla, and 
limitations specified in this 
announcement. 

Applicants will not be funded for 
more than their demonstrated need, as 
specifically addressed in 25 CFR 23.24 
and 23.25. The statistical requirements 
established in these regulations, as well 
as the tribe’s multi-service center’s or 
organization’s prior service record will 
be used in determining need. Examples 
of necessary data include the number of 
actual or estimated Indian family 
breakups, and the number of persons 
who will receive direct services from 
any portion of the proposed program, by 
program area. 

In accordance with 25 CP’R 23.27(C)(3). 
if an applicant has been a grantee 
during the preceding fiscal year and 
proposes to continue essentially the 
same service program, the applicant, at 
the time of application, must provide a 
satisfactory evaluation from the area 
office along with the other materials 
required in this subsection. 

A satisfactory^ evaluation means at a 
minimum, the timely submission of all 
fiscal and programmatic reports, 
including utilization of the corrective 
analysis form when programmatic 
changes are necesary. At no time may 
any Indian tribe, organization, or multi¬ 
service center which is either an eligible 
individual applicant in accordance with 
25 CFR 23.21 or a member of a 
consortium, receive Indian Child 
Welfare Act grant funds greater than a 
maximum grant of $300,000 through a 
direct grant or through subgranting 
procedures with approved applicants. 


Fart III. Application and Selection 
Criteria 

A. Statutory Authority 

The Indian Child W'elfare Program 
from the Bureau of Indian Affairs is 
authorized by Title II of Pub. L. 95-608, 
the Indian Child Welfare Act (25 U.S.C. 
1901 et seq.» 25 CFR Part 23). The 
appropriation for the grant program is 
$8.7 million. The Central Office will 
retain 10 percent of the total available 
funding, to assure funding for any 
applicant who may appeal a denial at 
the area office level. If these funds are 
not utilized for appeals, they will be 
redistributed to the area offices. 

B. The Closing Date for Receipt of 
Applications 

The closing date for receipt of all 
applications under this Program 
Announcement is February 17,1989. 
Applications for Indian Child Welfare 
Act Grants must be received in the 
appropriate Bureau of Indian Affairs' 
Social Services Area/Agency Office, as 
specified in 25 CFR 23.28. on or before 
4:15 p.m. or the applicable close of 
business for that office on the closing 
date of the application period. Post 
marks will not be considered as meeting 
the deadline for applications received 
after the application deadline. The 
names and addresses of Bureau Social 
Service Area Offices and staff are listed 
at the end of this announcement. Hand 
delivered applications are accepted 
during normal working hours Monday 
through Friday. Applications which do 
not meet this criteria are considered late 
applications and will not be considered 
in the current competition. 

C. Program Priorities 

Indian Child Welfare Act grants are 
for the purpose of: 

1. Establishment and operation of 
Indian child and family service 
programs. In accordance with the policy 
in 25 CFR 23.2 to emphasize the design 
and funding of programs to promote the 
stability of Indian families, program 
priorities have been established to be 
utilized by area offices in the 
competitive review process when more 
than one application obtains the same 
competitive score. These priorities 
reemphasize the programmatic interest 
in maintaining the family and preventing 
out-of-home placements. Program 
priorities are listed below in descending 
order: 

(a) Operation and maintenance of 
facilities for the counseling and 
treatment of Indian families and for the 
temporary custody of Indian children. 

(b) Family assistance (including 
homemaker and home counselors), day¬ 


care. after-school care, recreational 
activities, respite-care, and employment. 

(c) A system for tribes or Indian 
organizations to license or otherwise 
regulate Indian foster and adoptive 
homes or the preparation and 
implementation of child welfare codes 
within their legal jurisdictional 
authority, or pursuant to a state-tribal 
and/or Indian organization agreement. 

(d) Guidance, legal representation and 
advice to Indian families involved in 
tribal, state or federal child custody 
proceedings. 

(e) Employment of professional and 
other trained personnel to assisl the 
tribal court in the disposition of 
domestic relations and child welfare 
matters. 

(f) Education and training of Indian.^ 
(including tribal court judges and staff) 
in skills relating to child and family 
assistance and service programs. 

(g) Subsidy programs under which 
Indian adoptive children may be 
provided support comparable to that for 
which they would be eligible as foster 
children, taking into account the 
appropriate state standards of support 
for maintenance and medical needs. 

(h) Home improvement programs 

(i) Other programs designed to meet 
the purpose of the Act. Planning or 
feasibility grants may be undertaken for 
any one of the above listed program 
purposes. These applications will l)e 
ranked according to the priority of the 
program under consideration. 

2. Providing non-Federal matching 
shares for other federal financial 
assistance programs as prescribed in 25 
CFR 23.43. The order of priority of 
matching share grants will correlate 
with the purpose of the program 
receiving the match. 

D, Content of the Application 

The application shall be no longer 
than 40 pages, double spaced excluding 
the appendix. The table of contents ainl 
indices will not be counted toward (he 
maximum length. It is recommended that 
the appendix be no longer than 20 pages 
Any application whose narrative 
exceeds 40 pages will not be reviewed 
past page 40. The application shall 
include standard form 424 and the 
following information: 

1. Name and address of Indian tribal 
governing body(s) or Indian organlzatltio 
applying for a grant. 

2. Descriptive name of project. 

3. Grant funds requested. 

4. The unduplicated client serv ice 
population directly benefiting from die 
project. 

5. Length of project. 

6. Beginning date. 
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7. Project budget categories or items, 

8. Program narrative statement 
(including three-year plans if 
appropriate). 

9. Certification or evidence of request 
by Indian tribe or board of Indian 
organization (covering the duration of 
the proposed project). 

10. Evidence of substantia) community 
support for the proposed program. This 
request may be in the form of a tribal 
resolution, an endorsement included in 
the grant application or such other forms 
as the tribal constitution or current 
practice requires. 

11. Name and address of the bureau 
office to which an application is 
submitted. 

12. Date application is submitted to 
the Bureau, and 

13. Additional information pertaining 
to grant applications for funds to be 
used os matching shares. 

Information included in the appendix 
should relate specifically to the 
application. The appendix may include, 
but is not limited to the following: 
Resolutions, support letters, position 
descriptions, fiscal management/ 
accounting certification, operational 
monitoring system, non-profit status 
documentation. 

E. EvaluaUan Criteria 

The content of the application and the 
following factors are considered in the 
competitive review of these grant 
applications: 

1. The degree to which an applicant 
demonstrates in the program narrative 
an understanding of the social service 
problems or issues impacting the client 
population which the applicant proposes 
to serve. (If an applicant identifies 
alcohol or drug abuse as a major 
problem or Issue impacting Indian 
children and families, they must also 
clearly address current efforts to 
coordinate existing resources to attack 
this problem. This may include 
information on the development or 
contents of the Tribal Action Plan 
specified under section 4206 of the 
Omnibus Drug and Alcohol Abuse Act 
of 1986). 

2. The degree to which and the 
methods by which the applicant intends 
to fulfill the purpose of the grant, 
specifically relating to goals and the 
objectives of the program to the issues 
and problems impacting the client 
population. (The proposed methods 
outlined in the application should have 
an established basis for operation, e.g., a 
tribal placement program requires 
tribally established licensing or 
placement standards on which to 
operate, or a program to assist the tribal 


court requires a tribal code and a tribal 
court with which to work, etc.) 

3. Whether the applicant presents 
narrative, quantitative data and 
demographics of the client population to 
be served. Examples of such data 
include: 

(a) The number of actual or estimated 
Indian child placements outside the 
home; 

(b) The number of actual or estimated 
Indian family breakups; and 

(c) The need for a directly related 
preventive program. (Refer to Part II for 
further explanation.) 

4. The relative accessibility which the 
Indian population to be served under a 
specific proposal already has to existing 
child and family service programs 
emphasizing prevention of Indian family 
breakup. 

(a) Cultural barriers: 

(b) Discrimination against Indians; 

(c) Inability of potential clientele to 
pay for services; 

(d) l.ack of programs which provide 
Free service to indigent families; 

(e) Technical barriers created by 
existing public or private programs; 

(f) Availability of transportation to 
existing programs; 

(g) Distance between the Indian 
community to be served under the 
proposal and nearest existing programs; 

(h) Quality of service provided to 
Indian clientele; and 

(i) Relevance of service provided to 
specific needs of Indian clientele. 

5. The proper justification of the 
extent to which the proposed program 
would duplicate any existing child and 
family service program emphasizing 
prevention of family breakup, taking 
into consideration all the factors listed 
in paragraphs (1), (2), (3). and (4) of this 
section. Proper justification must be 
given for any duplication of services. 

6. Evidence of substantial community 
support for the proposed program from 
the Indian community or communities to 
be served. Such support may be 
evidenced by: 

(a) Letters of support from individuals 
and families to be served; 

(b) Local Indian comraunily 
n^presentation in and control over the 
Indian entity requesting the grant; 

(c) Letters from local social service or 
social service related agencies familiar 
with the applicant's past work 
experience; 

7. The explanation of proposed 
facilities and of the structure of the 
tribal or Indian organization requesting 
grant funds, and the position description 
of any position to be funded with grant 
funds, identifying qualifications, 
responsibilities, and lines of supervision. 


8. The reasonableness and relevance 
of the estimated costs of the proposed 
program or service. 

An application shall not receive a 
preliminary approval unless a review of 
the application determines that it: 

(a) Contains all the information 
required in "D Content of an 
Application". 

(b) Receives a minimum score of 85 in 
a competitive review under the scoring 
process using the selection criteria 
established in regulation. 

(c) If an applicant has been a grantee 
during the year immediately preceding 
the year for which an application is 
being made, and has made an 
application to continue essentially the 
same service program, satisfactory 
evaluation(8) from the area office review 
of the program must be provided in 
addition to the other materials required 
in this subsection. 

Part IV. BIA Area Offices—BIA Area 
Offices; Area Social Workers 

Aherdoen—•Dean Krahulec, 115 4lh 
Avenue. SE., SD 57401; 605/228-7351. 

Albuquerque —Robert C. Carr, 6151st 
Street. P.O. Box 20567, Albuquerque. NM 
8712&-C567; 505/766-3321. 

Anadarko —Jerry Bridges, P.O. Box 
368, Anadarko. OK 73005; 405/247-6673. 
Extension: 257. 

BiUijygs —Louise Reyes, 316 N. 26lh 
Street. Billings, MT 59101; 400/657-6651. 

Eastern —Evelyn Roanhorse, Division 
of Social Services. 1951 Constitution 
Avenue. NW., Code 1000, Washington. 
DC 20245: 703/235-3179. 

Juneau —Jimmie Clemons, P.O. Box 3- 
8000, Juneau. AK 99802-1219; 907/586- 
7611. 

Minneapolis —Rosalie V. Clark. 15 
South Fifth Street. 10th Floor, 
Minneapolis. MN 55402; 612/347-3615, 

Muskogee —Alice Allen, Old Federal 
Building. Muskogee, OK 74401; 9^Sl0^7- 
2507. 

Navajo —^Nancy Evans. P.O. Box M. 
Window Rock. AZ 86515; 602/871-5151. 

Phoenix —Elizabeth Black Owl, One 
North First Street. P.O. Box 10, Phoenix, 
AZ 85004; 602/241-2262. 

Portland^Kaxen Grey Eyes, 1425 NE. 
Irving Street, P.O. Box 3785. Portland. 

OR 97296; 503/231-6783/6785. 

Sacramento —Ben Chavarria. 
Community Service Officer, Federal 
Office Building, 2800 Cottage Way, 
Sacramenta CA 95825; 916/978-4691. 

Donald F. Asbra, 

Acting Assisiont Secretary—Indian Affairs, 
IFR Doc. 88-28757 Filed 12-13-88; 8:45 amj 
BILLING CODE 4310*02-11 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Proposed Revisions to Circular No. A- 
87, *X 08 t Principles for State and 
Local Governments" 

AGENCY: Financial Management 
Division, Office of Management and 
Budget. 

ACTION: Extension of comment period. 

SUMMARY: This notice offers interested 
parties an extended period to comment 
on proposed revisions to 0MB Circular 
No. A-07, "Cost Principles for State and 
Local Governments." Proposed revisions 
appeared in the October 14.1988 Federal 
Register (53 FR 40352). 

DATE: To be assured of consideration, 
comments on the proposed Circular 
must be in writing and must be received 
on or before January 27,1989. 

FOR FURTHER INFORMATION CONTACT: 
Palmer Marcantonio. 202-395-3993. 
loseph R. Wright, )r.. 

Director. 

|FR Doc. 88-28934 Filed 12-15-88; 11:57 am) 
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LIST OF PUBLIC LAWS 

Note: The list of public laws 
enacted during the second 
session of the 100th Congress 
has been completed. 

Last List November 30. 1968 
The list will be resumed when 
bills are enacted into public 
law during the first session of 
the 101st Congress, which 
corwenes on January 3. 1989. 
It may be used in conjunction 
with "P L U S” (Public Laws 
Update Service) on 523-6641 
The text of laws is not 
published in the Federal 
Register but may be ordered 
in individual pamphlet form 
(referred to as *‘slip laws") 
from the ^perintendent of 
Documents. U.S. Government 
Printirig Of^. Washington, 

DC 20402 (phone 202-275- 
3030). 


























































Would you like 
to know... 

if any changes have been made to the 
Code of Federal Regulations or what 
documents have been published in the 
Federal Register without reading the 
Federal Register every day? If so, you 
may wish to subscribe to the LSA 
(List of CFR Sections Affected), the 
Federal Register Index, or both. 

LSA • List of CFR Sections Affected 

The LSA (List of CFR Sections Affected) 
is designed to lead users of the Code of 
Federal Regulations to amendatory 
actions published in the Federal Register. 

The LSA is issued monthly in cumulative form. 
Entries indicate the nature of the changes— 
such as revised, removed, or corrected. 

$21 00 per year 

Federal Register Index 

The index, covering the contents of the 
daily Federal Register, is issued monthly in 
cumulative form. Entries are carried 
primarily under the names of the Issuing 
agencies. Significant subjects are carried 
as cross-references. 

$19.00 per year. 


A atd ts ifK:iudecl tn each pubk:a{ion v^htch Usts 

f*ideraJ Regtsier page numbers mh the date ot pul\k:atHyn 
tn the federal Register 

Note to FR Subscribers; 

FR Indexes and the LSA (Ust ot CFR Sections Att»3aed) 
are rnatind automatically to regular FR subsaibers 



01(19 PiwmtoQCoot 

*6483 


Superintendent of Documents Subscriptions Order Form 

Charge your order, ‘■■mm iTtsTi 
It's easyl 


Ctiarye ordvrs may be leteptny^ lo GPC 
desb at (202) 783-3238 bom 800am io40*'rm 

please send me the following indicated subscriptions: ea«em time Monday Friday ie*cept howtirki 

CZI LSA • List of CFR 5^clions Affected-one year as issued-$2l.(X) (LCS) 

CH Federal Register Index-one year as issued-$19.00 (FRSU) 



1. The total cost of my order is $ . All prices include regular domestic postage and handling and are subieci lo 

International customers please add 25%. 

Plea.se Type or Print 


2 . 


(Company or personal name) 


(.^dditional address/attenhon line) 


3. Please choose method of pavmeiit: 

I I Check payable to the Superintendeni ol DtKumeiii 

d] GPO Deposit Account I I 1 1 1 1 I I 1 

□ VISA or Ma.sierCard Account 


(Street address) 


(City, Slate. ZIP CtxJc) 


L 


) 


(Dayiiinc phone including area axle) 


rrr ttt 

^ ■ ~T-T1 1 1 

(Credit card expiration date) 

Thank you for your onh r * 

(Signature) 

• Kl > • 


4. Mail T«: Superintendent of DixutiKnts. G<*vernment Printing Office. Washington. LK' 20402-9371 



































































